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CIVIL COURT OF THE CITY OF NEW YORK 
COUNTY OF BRONX: HOUSINGPARTT 
- . ·---· --- ·---. ·---- ·----· -- .------ ·-- . ---------------. -------x 
3630 HOLLANDLLC, 

Petitioner, 

-against-

JESSICA DA VIS; "JOHN DOE;" and "JANE 
DOE'; . ,. 

Respondents . 
. --· --: ----- ·. ___ . -------· -- .. -----. ----------------------------x 

Present: 

Hon. HOW ARD l BAUM 
Judge, Housing Court 

L&T Index No. 
6820/19 

Motion Seq. No. 4 

DECISION/ORDER 

Recitation, as required·by CPLR §2219(a),ofthepapers considered irtthe review of the motion 
by Petitioner3630Holland LLC seeking an order striking Respondent Jessica Davis' lack of 
personal jurisdiction defense .from her answer: 

Papers Numbered 

Notice of motion, Affirmation and Exhibit annexed....................... _1_. 
Affidavit.in Opposition ............ , . . . . . . .. . . . .. . . . ........ .. . . . . . . . . ... . . . . . .. _l_ 
Reply Affirmation . , ................................. , , ............. ;. . . . . . . . . . . _L 

After oral argument and upon the foregoing cited papers, the decision and order oi1 this 

motion is as follows: 

This is a holdover proceeding cornmenced by Petitioner 3630 Holland LLC ("Petitioneri') 

against Respondent Jessica Davis {"Respo.ndenf') and alleged undertenartts "John Dpe"·arid 

1.'Jane Doe" based on a Thirty Day Notice oftermination that states Petitioner was terminating 

Respondertt;s tenancy held "under monthlyhirirtg for residential purposes.1' 

Earlier in the proceeding, upon the default bf Respondent and the alleged w1dertenants in 

app_eatfog arid answering the petition, a final judgment was entered against Respondent after an 

- Pagelof7 -

[* 1]



FILED: BRONX CIVIL COURT - L&T 04/19/2021 08:57 AMINDEX NO. LT-006820-19/BX [HO]
NYSCEF DOC. NO. 4 RECEIVED NYSCEF: 04/19/2021

2 of 7

inquest was held. Thereafter, on April 2, 2019, Respondent, as a self"represented litigant, filed an 

order toshow cause seeking to vacate the default judgment. Prior to the determination of the 

order to show cause, the proceedin~ was adjo(1rned several times to give Respondent the 

opportunity to retain an attorney, for the attorney· to submit supplemental papers in suppo,t of the 

order to show cause and for further motion practice. Petitioner submitted papers in opposition 

and Respondent submitted papers in reply. 

By a Decision/Order, dated September 9, 2019, the court (Shorab Ibrahim, J.) granted 

the motion; vacated tl1e default, ordered the late answer annexed to the supplemental papers in 

support ofthe motion was "deemed served a11d filed on consent" and adjourned the proceeding 

''for settlenient or trial/' After the proceeding was transferred to the trial part, Respondent moved 

the comt, pursuant to CPLR408, for leave to conduct discovery. The motion was granted by a 

Decision/Order, {Shorab Ibrahim, J.)dated November 25, 2019. 

Thereafter, at a subsequent pre~trial conference, this Cotrrt ruled the Decision/Order of 

September 9, 2019 requires a traverse hearing prior to holding atrial. This ruling was based oh 

the language within the Decision/Order that"Respondent adequately and specifically rebuts facts 

in the process server;s affidavit (Grint;hpun v. Borokhovich, 100 AD3d 551,552 [1st Dept 

2012])," and Respondent stating a lack of personal jurisdiction defense in the answer she 

interposed. 1 

In the current motion before the com1, Petitioner seeks to strikcthe defense seeking the 

d.ismissal of this proceeding ba.sed on the court's asserted la.ck of personal jurisdiction over 

1 Atno.ng the other defenses Respondent raised in her answei\ she asserts Petitioner has failed to 
state a cause of m::tion b~caus~ the apartment .is subject to the rent stabilization law and code and 
Petitioner has not alleged a basis. under the code for evicting her. 
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Respondent. Petitioner argues the defense. was waived because Respondent did not raise it as a 

basis to vacate the default judgment within the order to show cause she filed on April 2, 2019. 2 

Additionally, Petitioner arguesRespoi1dent waived her lack of personal jurisdiction defense by 

moving the court seeking leave to conduct discovery after the answer was interposed. 

Respondent has opposed the motion arguing the defense was properly interposed· mid that a party 

defending a lawsuit is pe1mitted to seek discovery without waiving a personaljurisdiction 

defense. In reply, Petitioner draws a distinction between conducting discovery ii1 a plenary 

action, where discovery is as of right, as opposed to a summary eviction proceeding where. leave 

of court is required to conduct discovery. CPLR 408. 

Discussion 

Preliminarily, Petitioner's motion is denied to the extent it seeks an order striking 

Respondent's lack of personal jurisdiction defense because her original motion seeking to vacate 

the default judgment, filed by order to show cause on April 2, 2019 when she was aself­

represented Jitigant, did not include a personal jurisdiction defense. 

As stated above, the September 9, 2019 Decision/Order granting Respondetit's motion 

allowed the lack of personal jurisdiction defense to go forwru.:d. Under theJaw of the case 

doctrine, "a court should not ordinarily reconsider, disturb or overrule an order in the san1e 

action of another court ofcoordinate jurisdiction." Dondi v. Jones, 40 NY2d 8, 15 (1976)citing 

Mount Sinai Hospital!nc. v. Davis, .8 AD2d 361 (1st Dept 1959). Such a rul.e .is critical to the 

2 Respondehf s affidavit irt sup po.rt ofthe order to show catise does 11.ot directly raise a lack of 
personal jurisdiction defense althoug,h, as a reasona.bl e excuse for per defa.ul t~ she stated she was. 
unaware of the proceeding and that Petit10ner had. been m:ade aware her mai 1 box key had broken. 
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orderly administration of justice in a court composed Of severaljudges. lvfounl Sinai Hospital 

inc. 1i. Davis, 8 AD2d 361 (l st Dept 1959); Post v. Post, 141 AD2d 518 (2d Dept 1988). 

Petitioner has not provided a rationale ai.; to why the law ofthecase doctrine should 1iot be 

applied here. 

Moreover, as noted in the Decision/Order of September 9, 2019, Petitioner consented to 

the service and filing of the late answer interposed by Respondent Therefore, Petitioner cannot 

now seek to strike defenses within the answer. 3 84 9 Assoc.s,; v. Utley, NYLJ Sept. 26, 1986 at 

12, c 4 (App Term 1st Dept). 

As relevant to the alternative basis argued fot Striking Respondent's lack of personal 

jurisdiction defense,Petitionet cites to Tratado De Libre Comercio, LLC v. Splitcast Technology 

LLC.2018 WL 233797 (Sup Ct NY County 2018) and Flaks, Zaslow & Co. v. BankComputer 

Network Corp., 66 AD2d 363 (1st Dept 1979)in arguing that by taking affirmative advantage of 

the court's powers, by seeking. J e4ve to conduct discovery, Respondent ratified the court's 

jurisdiction and waived any challenge she may have to the court's personaljurisdiction over he1} 

However, Petitioner's reliance on Tratado De Libre Con1ercio, LLC and Flak':i, ZaslrTw' & Co. is 

misplaced in relation to the factual circumstances here. 

F1ctks, Zaslrxw & Co., which thecomt in Tratado De Libre Comerciq, LLC cites as 

authority in ruling that a party that moved for an order compelling arbitration of the claims 

3 Petitioner also cites to Prezir)so v. Demchuk, 127 AD2d 576 (2d Dept 1987) and Liebling v. 
Yankwitt, 1 09 AD2d 780 (2d Dept 1985) which hold that a party who interposes a counterclaim 
that is unre.lated to the su~jectm;:ttter ofa claim raised against her waives a lack of personal 
j utisdicti on defense. Petitioner acknowledges in its reply papers.in supp01i of the motion that it 
is not arguing the counterclaims.r;:tisGd in Respondent's answer are unrelated to the claims in the 
petition. · 
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against them waived its lack of personal jurisdiction defense, does not holdthat every motion 

seeking relief from a comt, by a respondent who has raised apersonaljurisdictiori defense, 

results iri the waivct of the defense, Rathei-, as is stated in Cwpet 11, Walter Arnold Inc., 94 

AD2d 64J (1st Dept 1983), which distinguishes the ruling in F'laks, Zaslow & Co~, the 
. . 

dete1mination as to whether a lack of personal jurisdiction defense. has been waiveci depe11ds on 

whether the respondent, in seeking other relief.from the court, has made the court their own 

forum. 

Ui1derthe circumstances presented here_,in which a n1otion was, made for leave to 

conduct discovery; Respondent has not n1ade this court "her owrt forum'' in a manner that-would 

Waive her 1 ack of personal jurisdiction defense, particularly consideling the discovery. she sought 

related to her defense to the melits of the petition, that she is a rent stabilized tenant. Actively 

defending a proceeding, includingmoving·for SW11maiy judgment to dismiss a proceeding on the 

merits (Gliklad v, Cherney, 97 A03d 401 [1st Dept 20121) and participating in discove1y 

(Calfoway v. National Servs. Indtis., 93 AD2d 734 [1st Dept 1983], ajf'd60 NY2d 906 [1983]; 

Edward,·, Angell; Palmer & Dodge; LLP v. Getschman, 116 AD3d 824 [2d Dept2014]; Willian1s 

v. Uptown Collision, Inc., 243 AD2d 467 [2d Dept 1997]; Dinicu v. Grofj'Studim, Corp_, 215 

AD2d 323 [1st Dept 1995]), does not result in the waiver ofher lack of personal jurisdiction 

defense. 

Moreover_; the eff01ts by Petitioner to distinguish the above cited case1aw, in which a 

defendant in a plenary ·action, where· a party may conduct discovery as of tight, did i10t waive a 

Ia ck ofpersonal jurisdiction def e•rtse by co rid ucting discovery; front· the. circumstarices here, in 

which Respondent was required to move for I eave, pursuant to CPLR 408, to conduct discovery, 
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are not persuasive. The procedural requirement that a party seeking to conduct discovery in c1 

sU:rtirtiary proceeding must obtain leave of courLis in theintcrest of keeping the proceeding 

summmy in nature. Sn1ilow v. Ulrich, 11 Misc 3d 179 ( Civ Ct NY County 2005), quoting 42 W. 

15'hSt. Corp. v. Friedman, 208 Misc 123, 125(AppTerm 1st Dept 1955); Plaza Operating 

Partners Ltd 'v. !RM (US.A.) Inc., 143 Misc 2d 22 (Civ Ct NY County 1989), It is not intended 

to prevent a party, who has shown ample need to conduct discovery in defending a proceeding, 

from pursuing all. her defenses including lack. of personal jurisdjction. 

Further.just as a defendant in a plenary action does not waive a lack of personal 

jurisdiction defense where they have soughtrelief from the court to compel discovery (Calhxway 

v, National Servs. Indus., 93 AD2d 734 [ 1st Dept 1983 ], aJT'd 60 NY2d 906 [ 1983]) or to impose 

sanctions foranadversary's failure to coinply with discovery (Beris v. }v!if/er, 128 AD2d 8:22 [2d 

Dept 1987]) there is no reason Respondent should be found to have waived her jurisdictional 

defense for seeking relief from the court, pursuantto CPLR 408, to engage in discovery. 

Forthesercasons, Petitioner's motion is denied. 

Accordingly, this proceeding is placed back on the court's calendar on April 16, 2021 at 

12:00 p.m. for Conference. The paiiics are required to appear beforethe court by video/telephone 

cotlfercnce. ffneeded, cal1 718-618-3566 or e-mail civbxhs-virtual<@nycourts.gov, priorto the . . 

court date, for information on how to appear by video/telephone conference: If appearing by 

video/telephone conference is not possible the parties must notify the.comtat 7l8-618:.J566 at 

loast.3 business days beforeApril 16,2021. 
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This constitutes the decision and order of the court. 

Dated: Bronx, New York 
March 17, 2021 
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