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At an IAS Term, Part Comm 6 of the Supreme 
Court of the State of New Yark, heldin a11d for the 
County of Kings, at the Courthouse, at Civic 

/:;;,1:o~~!i~' New York, on the/~" day~· . of 
PRESENT: 

4 _____ J i)e L C 

. '· 

HON. LAWRENCE KNIPEL; 
Justice. 

---------~--------------~-------------X 
70 GREEN ST MULTI PAMlL Y LLC, 

Plaintiff, 

- against -

70 GREEN STREET,.LLC,AVRAHAMGLATTMAN, 

PETE JACOV, NEW YORKSTATr:DEPARTMENT OF 

TAXATION AND FINANCE, NEW YORK CrrY 

DEPARTMENT OF FINANCE, ENVIRONMENTAL 

CONTROL BOARD OF THE ClTYDFNEW YORK, 

".1O1-lNDOE No. 1" to "Jm!N DOE No. XXX;" 
inclusive, the last thirty names being fictitious 
and unknown to plaintif(the persons or parties 
intc11ded being the tenants, occupants, persons or 
corporations, ifany, having or claiming an interest 
in or lien upon the premises described in the 
complaint, 

Defendants; 
- - - - - - - - - - - - - - - - - - - - . - - ·.- ·- ·- ·-· .- - - - - - ..... - ·- - -X 

The following e-filed papers read herein: 

Notice of Motion/Order to Shqw Cause/ 
Petition/Cross Motioi1 and 
Affidavits (Affir·maticrns) Annexed ___ _ 

Opposing Affidavits (Affirmations) __ _ 

Reply Affidavits (Affirn11ttio11s). ___ _ 

Index No.504341/21 

NYSCEF Doc NoJ.:... 

58-8! 84-102 

___,8=5...__-=10=2'--__ _,_1=03,,_-c:...:.I 0.4. 106-107 

JOJ-.104. !06- !07 

Upon the foregoing papers in this action to foreclose a commercial mortgage on the 

property at 70 Green Street in B1;6oklyn (Block 2521, Lot 14) (Property); a thrcc .. unit 

residential building, plai11tiff 70 Cfrcch St Multifamily LLC (Multifamily or plaintiff) 
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moves (in motion sequence [mot. seq .. ] three) for an order: (l} granting it a default 

judgment against all non-appearing and non-answering defendants, pµrsuant to CPLR 

3215; (2) appointing a referee to compute and report the atnmint due to it, pursu~tnt to 

RPAPL 1321; and (3) amending the caption to substitute Andrew Jenkins, Tatiana 

Alcxecnko, Arthur Newbould and Ethan Sror as defendants in place and instead of"John 

Doc N{). I" through "John Doe No, IV" and removing the re1naining John Doe defendants. 

Defendants 70 Green Street, LLC (70 Green Street or bortowcr), Avrahai11 Glattman 

(G\attman or guarantor) and Pete Jacov (Jacov or guarantor) (cl1Ucctively, defendants) 
. . . 

cross~move (in mot. seq. four) for an order, pursuant to CPLR 3012 (d), compelling 

plaintiff to accept their answer to the complaint. 

Backgroui1d 

On February 23, 2021, Multifai11ily c6mnienced this foteclosure action by filing a 

summons and a verified complaint, m1d on Fcb:ruary 24, 2021, Multifamily filed a notice 

of pendency against the Ptoperty. According to Multifarr:dly's affidavits t)f service in the 

record: (I) G lattman ,vas served \Nithproecss on February 26, 2021, by delivery to a person 

of suitable age and disc!'etion and mailing; (2) the borrower was served with process on 

Match 4, 2021, by delivery to the New York State Department of State; and (3) Jacov was 

served '111ithprocess on April 5, 20211 by delivery toJacov's wife. 

The complaint alleges that on July 23; 2019, 70 Green Street executed a 

Cqnsolidated, Amended and Restate.cl Promissory .Note in the principal amount of 

$1, 140,00Q . .OO bi favoi- of Communi~y FGdcral Savings Bank (CFSB), which was secured 

2 
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by a Consolidation, Extension and Modification Agreement (CEMA) encumbering the 

Property (complaint at~!il l0-11 and 13). As further security for the loan, Glattinan and 

J acov alleged 1 y exccu ted personal guarantees (id. at ii 1 S). Th c comp la i ht a llc g es that th c 

CEMA Vi1as "thereafter assigned by CFSB to the Plaintiff on or about September JO, 2020 

... ;, by an Assignment ofMortgagc, which was recorded on January 6, 2021 (id. at '!1il 11 

,md 16), The complaint alleges that "on or about September 30, 2020, CFSB indorscd the 

Note in favor of Plaintiff by that certain Allonge dated September 30, 2020 ... ,:Vhich 

Allonge is firmly affixed to the Note" and "Plaintiff is now the owner and holder ofthe 

Loan Docrnncnts" (id at ~~[ 16 and 17). The complaint alleges that the B orrowcr defaulted 

by (1) failing to pay principal and interest thatwas due on April l, 2020; May 1, 2020, June 

1, 2020 and July 1, 2020; and (2) failing to pay the real estate taxes that were due on or 

about January I, 2021. The complaint a_sserts four causes of action for: ( 1) foreclosure; (2) 

a deficiency judgment against the gqarantors; (3} possession of the Property and rents; and 

(4) an award of attorneys' foes. 

On July 7, 202 l, Multifamily moved for a default judgment against all non­

appearing and non-answering defendants and an order of reference. 

On or about July 29, 202 l, plaintiff and defendai1ts entered into a stipulation 

whereby: (1) Multifamily agreed to withdraw its motion; (2) defendants 70 Green Street, 

Glattrhan ai1d Jacov appeared in this actio11.; (3) the parties agreed that ''[l]he time for 

Defend~mts to answet the com plaint· is hereby e>:.tended .to and including August J 6 2021, 

and Dc!endanis \Vaive the right to ass<.wt nny counterclaims against Plaintiff in this action~'; 

3 

[* 3]



FILED: KINGS COUNTY CLERK 01/05/2022 02:08 PM INDEX NO. 504341/2021

NYSCEF DOC. NO. 111 RECEIVED NYSCEF: 01/05/2022

4 of 13

.( 4) defendants. agreed to waive all jurisdictional defenses; and ( 5) defericlants· ·agreed.- that 

they would not file a pr.c-answ:e.t dismi_ss-al m9tion (emphasis added). 

On August 20, 2021; defendants 70 Gi'een Street, G lattman and J acov collect.ive!y 

filed ·an aris,:ver to the· ·complaint/our days cifi-er the August 16; 202 l deaqline set forth in 

the parties' stipulation. Defendants'· answer denfod the- ·m~teri-al ~1Uegations in the 

comp.laint and asserte_d affirmative de.fe11scs, including that: ( 1) "CFSB agreed to a 

forb~arancc in respect of the Loan with defendant 70. (}rcctl Street ... as any .non payment 

or late. p·ay1nent was a-result of-theCOV-ID'" 19 p·andem.ic''; (2) ·''Horrow[erj is and has been 

prepared. to make all payincnts ofptincipal and interest.due in rcspec.t of the Lqan, ::ind has 

placed such .Stuns in escrow'!; and (:3) waiver and estoppal ba,sed (m the forbearance 

agreement with. CFSB. 

On August 20, 2021, Multifmn.ily··'s couns-el filed-a iettet to defense couh-Sel rejecting 

oefondimts' answerto the complaint as '"untimely." 

Afultifamily's 1l1otionjor an Order of Refaence 

On August 2-0~ 2021, the same day that defendants filed theil: ansvver· and 

Multifamily fl.led the -re.jcction pf the _answer, Multifam"jly moved for a default judgmc1it 
. . 

~gainst all i10n-answcd,11g ,ind: non-appearing defendants, iricl~ding the botrdwer and 

guarantors, and for an 'order ofreferenc¢. 

Muidfamily .subrnits an -:affidavit of merit from Thomas Hooker (I-looker), its· 

managet, who attests- to: ihe borrowex'~ :execution of the July 2.:3, 20.J.9- Cohso.lidated~. 

Amendeo and Restc1ted Promis_s.ory Note. the CEMA encumbering the Property and 
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Glattman and Jacov's execution oCthe personal guarantees. Regarding standing, Hooker 

attests that "[t]hc Note and Mortgage were. assigned to Lender by an Assignment of 

Mortgage dated as of September 30, 2020 from [CFSBJ to Lender and the Not~ was 

indorsed in favor of Lender by anAllongc." Hooker alleges that ''Le1i.der is in possession 

of the original Note," Hooker asserts that ·'[i]n connection with the assignment of the Loan 

to. Lender, [CFSB] delivered to Lender an Affidavit of Andrea Sarwan, Vice 

Ptcsidcnt/Loan Servicing Manµget of[CFSB], sworn to on September 30,2020{'Sarwan 

Atlidavit') with attached exhibits." Regarding the bortowcr's alleged payment default, 

Hookqr attests that the borrower failed tcunakc the debtsetvice payments due on April 1, 

2020, May I, 2020 and J unc l , 2020 and failed to pay the real estate taxes that were due 

on or about J amrnry 1, 2021. Multifamily submits copies of the summons and complaint, 

the parties' stipulation, the Consolidated Note, the GEMA, the guarantees, the Assignment 

of Mortgage, the Sarw,i.i1 Af:Tidavit and CFSB's payment history of the Ioati., which was 

incorporated into Mtiltifamily·s business records. 

Defendants' Opposition and Cross Motion 

On September 22, 2021, defendants opposed Multifamily's motion for a default 

judginent against them and cross-moved for an order, pursuant to CPLR 3012 (d), 

com pclling Multi family to accept the it A ugqst 20, 2021 answer to the complaint. 

Defense couns.cl submits an affirmatioi1 explaining that on or about April 6, 2021, 

she contacted. Christopher Palniicri, Esq., Multitamily'.s counsel of record; "to discuss the 

plaintiff's position as I believed that foreclosures of commercial loans at that time were 
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stayed" and, alternatively, defense cotmsel ''wished to arran.gc an extension of time to 

answer .. , " Defense counsel asserts that ''Mr. Palmieri confirmed via crnail that the matter 

was stayed into May and that he believed that his c\i cnt would be a:mcnable to granting an 

extension of time to answer when the stay was lifted, in exchange for a waiver of 

jurisdictional defenses." Defense counsel submits copies ofher email exchange ,vith Mr. 

Palmieri. Defense counsel explains that she was "surprised" when Multifamily 

subsequently filed a July 7, 2021 ,notion for a default judgnient and ail order oJ reference, 

and attempted to contact Mr. Palmieri, who was on vacation atthattiirtc. Dcfens·e CDtmsel 

contacted· Victoria Gi on cs i, Esq., another attorn cy rep res en ting Mu ltif a1rt i ly, and requested 

that Multifarnily's motion for a default judgment be withdrawn based on her prior 

conversation with Mr. Palmieri. AccDtding to defense counsel, she negotiated the 

stipulation extending defendants' time ,vi thin Which to answer the complaint to August 16, 

202]. 

Defense counsel ·explains that ;,I was delayed in returning from a planned vacation 

on August l 6, 2021 [,]" hut defclldant G lattman advised that he contacted Multifamily' s 

''representative" on Aug_ust 4, 2021 "to sec if a settlement could pc negotiated .. _;; and to 

obtain another adjoun1ment for defendants' answer. Defense counsel followed up with 

emails lo Multifamily's counsel on August 16, August 17 and August 19, 2021 requesting 

~ further extension, which request was denied on August 19, 2021. Defense courisel 

affirms that she filed defendants; answer the very next day, on August 20, 2021 . 
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Defense.counsel asserts that "almost nCYtimepassed betweenthc adjomneddatc for 

the filing of defendants' answer aild the actual filing of the answer,.. less than four days[,]" 

and ''[t]he fact that it took three days for plaintiff's counsel to respond to the defendants' 

request for an adj ournmciit to discuss settlement should act as an cstoppel againstplainti ffs 

potential argument that lheanswcr was more than 1 day late." Defense counsel asserts that 

''defendants have demonstrated a reasonable excuse for the short delay in answering the 

complaint" and compelling Multifamily to accept defendants' answer will not prejudice 

plaintiff. 

Defendants also submit an "Affirmation of Merits'' from Glattman; the managing 

member of the borrower, 70. Green Street, and one of the guarantors, who affirms that the 

Property is a three-unit building and that the original lender; CFSB, agreed to a forbearance 

for six months because Multifamily experienced financial hardship due to the COVID-19 

pandemic. ln this regard, Glattmanasscrts that: 

"As a result ofthc COVID-19 pandemic. which commenced in 
March 2020, the LLC experienced financial hardship which 
caused it to be difficult to make the required payments for 
mortgage and taxes in respect ofthe'Property. We' reached out 
to out lender, [CFS:BJ (the 'Original Lender'}, in order to 
request a forbearance \Vith respect to amounts due for six 
months in order to find a way through the horrible financial 
situation created by the pandemic--we applied for SBA loans 
and other relief. we submitted the paperwork and .other 
nmtc:rials.rcqupstcd by the Original Lender. The process was 
very slmv, but we were. notified that we were approved for a 
forbearance agreement in or about May, 2020. The terms 
which wei'e approved ,vere six ino,11fhs forbearance. with the 
next payntent due Scptembcr2020 at the.sainc·.interest rate of 
4.3%. 
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"In light olthis, wewetc very surprised to receive a letter fro111 
the Original Lender in or about August, 2020 demanding 
im1ncdiate payment and threatening to accelerate the loan! We 
reached out to om· contact at lhe Original Lender to find out 
what was going on since this action by the Original Lender was 
not consistent \Vith all of our discussions with them. After 
some back and forth, the Original Lender indicated that this 
was a mistake and that the loan would be returned to good 
~tanding while the paperwork for the -forbearance agreement 
was finalized, A copy ofthe [Septeinbcr 24, 2020] statement 
from the Ol'idnal Lender to us which indicates that the interest 

. . ~ . 
rate on the loah was reduced from the default rate of24% back 
to the origim1I 3% is annexed hereto as Exhibit • 1.' 

"Theteafter, we were contacted by the plaintiff who indicated 
to us that they had bought the loan from the Original Lender 
which demanded payment with interest at the default rate. We 
contacted the plaintiff in or about Late September 2020 aii.d 
explained that the loan had bcch reinstated by the Original 
Lender and offering to bring the loan current at what we 
believed to be the correct interest rate. Plaiii.tiff refused to 

acceijt this. 

"As a gesture of good faith, we have placed all back payments 
pui•stiant to the Mortgage in escrow. We have been willing 
and able to bring the loan current at this time. As stated by 
our attorney, :we contacted the plaintiff in early August, 2021, 
indicated that :we wished to discuss the settlement of this matter 
and requesting the plaintiff's demand. The plaintiff took 
several weeks to respond ,me! then sent us a payoff of the full 
loan amount, interest at the default rate of 24% plus fees and 
costs -- this :was se1i.t to us approximately two weeks after our 
request and after :we had requested additional time to ans wet to 
see if i1 settlement 1night be possible. 

Mttltija mily 'i, 0 p pos itfo n to the Cross· Mt>t i o 11 and Reply· 

Multifamily, in opposition to the cross rnotio11 .and ih fq11lwr supp6rt of its 1notiqrti 

stibi11its a11 affirmation fro111 its counsel, Victoria Giohesi,. who i1ffirmsthat: 

8 
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"[b]y letter dated December 14, 2020, [CFSB] informed 

Defendants that the unsigned document dated September 24, 

2020, and titled '*Rate Change Advice*' was inadvertently 

transmitted, and was not intended to, nor did it effectuate any 

modi tication of the Loan Documents, mid should be 

disregarded. The Letter also stated that the interest in the Loan 

was assigned to Plaintiff ~md that all inquiries and payments 

should be sent toPlaintiff. A copy of the December 14, 2020 

letter with proofof delivery is annexed hereto as Exhibit A.'' 

Thus, bascdun the December 14, 2020 letter from CFSB to defendants, Multifamily asserts 

that CFSB never agreed to a forbearance of the subject loan .. 
. . ~ . . . . . . . 

Multifamily submits a memorandum of 1 aw arguing that defendants fail to establish 

a reasonable excuse for their default and a meritorious defense to this action. Multifamily 

asserts that defendants' reliance on an unsigned printout from CFSB evidencing a 

forbearance and a ntodification is "contradicted by the subject loan documents whic::h 

negate any attempt to rnodify the subject loan unless by a writing signed by both parties." 

Multifamily contends that "the Cross Motion is nothing more than a thinly veiled attempt 

to delay Plaintiffs recourse following several undispl1ted payment de laul ts." 

D iscw,'si 011 

(1) 

Defendallts' Cross Motion 

CPLR. 3012 (d) provides that: 

"(d) Extension of time to appear or plead. Upori the application 

of a partyi the court may extend the time to appear ot plead, or 

compel the acceptance of a pleading untimely served, upon 

such terms as ni.ay bejust -and upcm a showing of reasonable 

excuse for delay or default" 

9 
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"In light of the public policy favoring the resolution of cases on their merits, the Suprerne 

Court 111ay compel a plaintiff to accept an Untimely answer (see CPLR 2004, 3012 [d]) 

where the record demonstrates that there was. only a short delay in appearing or answering 

the complaint, thatthere was no willfulness on the part of the defendants, that there would 

be no prejudice to the plaintiff. and that a potentially meritorious defense exists" (Yongjie 

Xu v JJW Enterprises; Inc;, 149 AD3d 1146, 1147 [2017]). 

Under the circumstances presented here, where there was only a four-day delay in 

answedng the complaint due, in part, to law office failure (defense counsel believed that 

this foreclosure action was stayed due to the COVID-19 pandemic), the delay was not 

willful, defendants have a potentially meritorious defense based on an alleged forbearance 

and there is no discernable prejudice to Multifmnily at this early stage of the action; 

defendants' motion fot an order compelling Multifarnily to accept their August 20, 2021 

answer to the complaint is granted in this court's discretion (Leogrande v Glass., l 06 AD2d 

43] ,.432 [1984] [holding that order compcl1ing plaintiff to accept late answer was properly 

granted by the court as a matter of discretion]). 

(2) 

JJ.1ultifamily's Motion for an Orderof Reference 

"'When .. seeking an order of reference to determine the amount that is due on .an 

encuni.bcred property,. a plaintiff must show its entitlement to a judgment [Which] may be 

shown .... by theplainiiff showingc_ntitlcmentto swnmary judgl'neht .. .'' (U.S. BankN.A~ 

IO 
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v lvliller, 49 Misc 3 d 1205 [AJ, * 5 [Sup Ct, Kings County 2015 l [citing RP APL § 13 21 ; 

1-2 Bruce J. Hergrn~m, Bergman on New York Mortgage Foreclosures§ 2.01 (4) (k) (note: 

online edition)]). 

Summary judgment is a drastic remedy that deprives a litigant of his or her day in 

courtai1d should, thus, only be emplqycd when there is no doubtas to the absence of triable 

issues of material fact{Kolivas v Kirchoff, 14 AD3d493 [2005J;seealso Andre v Pomeroy, 

35 NY2d 361, 36411974]} ''The proponent nfa motionfor summary judgment must make 

a prima facic shmving of entitlement to judgment, as a matter of law, tendering sufficient 

evidence to demonstrate the absence of any material issues of fact" (Manicone v City of 

New York_, 75 ADJd 5}5, 537 [2010], quoting Alvorez v Prospect Hosp., 68 NY2d 320, 

324 [1986]; see also Zuckermai1 v City o_/Ne·w York, 49 NY2d 557,562 [1980]; Winegiad 

v New Yotk Univ. !vied Cu·., 64 NY2d 851, 853 [1985]). If it is determined that the rnovant 

has made a prim a facic showing of entitlement to summary judgment, "the burden shifts to 

the opposing party to_ produce evidentiary proof in admissible form sufficient to establish 

the existence of material issues of fact which require a trial of the action" ( Garnham & 

Han Real Estate BNJkers v Oppenheiinel', 148 AD2d 493 [1989]). 

Genetally, to establish prim a facie entitlc1i1cnt to judgment as a matter oflaw in an 

action to foreclose>a mortgage, aplaintiffrnustproduce the mortgage; the unpaid note, and 

evidence of default (see Deutsche Bank Natl. Trus(C(). v Karibandz',.1$8.AD3d 650, 651 

[2020]; Christia,na T1·usl v Moi7etci, L86 AD3 d l <504,. 1605 [2020]; Deut~;che Bank Thtst 

Co.Am;s•_ v•Gai'ri:wi1; 147AD3d725, 726 [2017]). 

11 
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Multifamily, in support of its motion for an order of reference, has demonstrated its 

prima fade entitlement to a judgnicnt of foreclosure by subrhitting a copy of the 

Consolidated Note with the affixed endorsement from CFSB, a copy of the CErvIA, 

evidence of the borrower's payment defaults, proof of service of a copy of the summons 

and complaint and proof of the facts constituting its cause of action for fore.closure (see 

Bank of New York Mellon v Genova, 159 AD3d 1009, 1010 [20 l 8J). 

While defendants oppose that branch of Muitifamily's motion seeking a default 

judgment against them, defendants do not address or oppose that branch of Multi family's 

motion seeking an order of reference. While defendants claim that CFSB agreed to a 

forbearance, they do not dispute the validity of the co11solidateci loan or their alleged 

payincnt defaults i:.mder the mortgage. Indeed, defendant G lattrnan admits that" [a] s a result 

of the COVTD-19 pandemic, which commenced in March 2020, [70 Green Street] 

experienced financial hardship which caused it to be difficult to make the required 

paynients for mortgage and taxes in respect onhe Property.'' Accordingly, it is 

ORDERED that Multifamily's motion (1nbt. seq, three) is only granted to the extent 

that: (1) a defaultjudgrncnt is granted ag~tinst the non-answering defendants, New York 
.. . 

Stale Department of Taxation and Finance, New York City Department of Finance and 

Environmental Control Board: of the City of New York, pursuant to CPLR. 3215; (2) the 

appointment cif a rc.fotee to compute the amount due to Multifamily under the·CEMA ·is 

warranted, pti1'suai1t to RP APL 1321, ~md fin. o~der of reference sha.11 be settled on notice; 

and (3) the caption is amended to substitute AndrewJcnkins, Tatiana Alexeenko, A~thur 

12 
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Nev.ibould and Ethan Sror as defendants in place and instead of "John Doe No. I'' through 

"John Doc No. IV'' a11d the remaining John Doe defendants ate deleted from the caption; 

the motion is otherwise denied; and it is further 

ORDERED that the caption shall hercinafrer read: 

- - - - ·- - - - - - - - - ·- - - - - - - -·., ., - - - - - - - - - - - .- - - ·~ X. 
70 GREEN STMULTlFAMILYLLC, 

Plain tin: 

- against -

70 GREEN STREET, LLC.,AVRAHAM GLATTMAN, 

PETEJAcov, NEw YORK STATE DEPARTMENT or 

TAXATION AND FINANCE NEW YORK C!TY . . .. . . .,.. . . . . 

DEPARTMENT OF FINANCE, ENVIRONMENTAL 

CONTROL I3OARDOF THE Crrv OF:NEWYORK, 

ANDREW JENKINS, TATIANA ALEXEENKO, A!ffHUR 

NEWBOULD and ETHAN SROR, 

Defe1idants. 
- _ - - - - - - - - - - - - - - - - - - ., - - - - - - - - - ~ - - - - - ~ -X; and itis further 

ORDERED that defendants' cross motion (mot. seq. four) 1s granted and 

Multifamily is compelled to accept defendants' August 20, 2021 answer tothc complaint, 

pursuant to CPLR 3012 (d). 

This constitutcsthedecision and order of the court. 

13 

ENTER, 

]; s. 

HON. LAWRENCE KNIPEL 
ADMINISTRATIVE JUDGE 
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