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) - "To commence the statutory time for appeals-;‘as of right
’ . (CPLR 5513[a]), you are advised to serve a copy
| of this order, with notice of entry, upon all parties.

| * SUPREME COURT OF THE STATE OF NEW YORK - S R R |
COUNTY OF WESTCHESTER SR .

x. .
SHARISSE L. FITTS,

Plaintiff, ' DECISION and ORDER

-against- S N - Motion Sequence Nos. 1 -3
| i B - ..+ Index No. 70896/2018 .,
' RENADO M. MOSS RONALD H. SAINTIL and . - - : . i
EAN HOLDINGS, LLC," ’ . = v :

* Defendants.
4

5 | . RUDERMAN, J. -
| The followmg papers were consldered in connectlon \.Nlth the motion by defendant

' o Renade M. Moss for summary Judgment dlsmlssmg the complalnt of p1a1nt1ff Sharisse Fitts as

© against h1m on the ground that the plamtlff did not sustam a "serious injury" as defined by |

’ * Insurance Law § 5102 (d) (sequence 1) the Cross- motlon by plalntlff for summary judgment on

the issue of hab111ty (sequence 2); and the cross-motion by defendant Ronald H. Saintil for

[ summary judgment d1'snnss1ng pla1nt1ff’ s complalnt as agalnst him on the ground that the

' plainttff did not sustain' a "sefious injufy'_' .(sequen;ce 3):

.\ Paners Sequencel el T | Numbered

} ' Notice of Motion, Afﬁrmanon Exh1b1ts A - K S 1
1 o ~ Affirmation in Opposition, Exhlblts 1-8 . : S L 2 :
' , Reply Affirmation _ e < 3 ’
' = Saintil “Reply” Afﬁrmat1on ' ' o o 4
-Sequence2 .. - ' :
Notice of Cross-Motion, Afﬁrmatlon Exhibits 1 5 5 :
Affirmation in Opposition =~ -. . B 6
Reply Affirmation o o - o7 !
Q - Sequence 3 o o P B |
| Notice of Cross-Motion, Afﬁrrnatlon N L o 8

Affirmation in Opp0s1t10n Exh1b1ts1 8 L o - 9
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This is an action for pérsonal injuries allegedly sustained By plaintiff in an automobile
collision that occurred on May 26, 2018 at approximately 1:32 a.m. on South Broadway and
Bright Place in Yonkers, New York. Defendant ‘Renado Moss, driving a vehicle that was owned
by defendani EAN Holdings LLC, had béen driving on the n_orthbound side of South Broadway,
and had pulled to his right, partly into the parking lane, with thé intent of making a u-turn. As
Moss begaﬁ to make the u-turn, he cyollided wit'h.the vehicle owned and operated by defendant
Ronald Saintil as it drove uﬁ alongside him in the norfhbound driving lane. The impact was
between the front driver’s sideb of Mos_sfs vehicle and the front passenger side of 'Sai_ntil’s
vehicle, which in turn collided with a third vehicle, which had been parked and unoccupied.
Plai;niff was a passenger in Moss’s vehicle. |

' This. action was commenced on December 21, 2018; defendants Renado Moss and EAN
Hi)ldings, ‘rLLC filed an answer with-cross claims on February 19, 2019, and defendant Ronald
Saintil filed an answer with cross claims on February 15, 2019. Diséovery is complete and a
note of issue has been ﬁléd. Plaintiff now moves for partial summary judgment on the issue of

‘ liability, énd defendants now move for summary judgment dismissing the complaint on the
ground that the injuries alle‘gedly sustained be plaintiff do ﬁot satisfy the serious injury threshold
of Insurance Law § 5102 (d). |

Plgintiff’,s'Motion Sequénce 2

Plaiﬁtiff moves for partial summary judgment agéinst all defendants on the issue of -

' liability. She acknowledges that each of the dfivers takes the position that the accident was the
other driver’s fault, and while she admits that she is not certain who is responsible, she also
asserts that both drivers were negligent, and suggests that it dbes not maﬁer which driver or

drivers caused the accident, because as an innocent passenger she has a right to summary

2
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Limousine Serv., Inc (109 AD2d 833 [2d Dept 1985]) and Johnson v thllzps (261 AD2d 269
[1st Dept 1999]). |
: “There -can be more than.one proximate _cau_se of an eceident” (Lopez‘ v’Reyes-Flores, 52
AD3d 785, 786 [2d Dept 2008]'). While‘plaintiff, asa passenger; cannot under these
circumstancesbe found‘ comparatis/ety 1ietble, the liabili“ty df either or both of the two drivers
. may not be determined on surnmaryjudgment under these-cireurnstances. |
Importantly, even drlvers who had the rlght of-way must estabhsh prima facre that their
conduct was not a proxrmate cause of the acc1dent (see Deszo v Cerebral Palsy T ransp Inc 121
AD3d 1033, 1034—1_035 [2d Dept 201 1]). “TIA ]‘dr1_ver travehng wrth the. right-of-way may
. neverthetess be found to have contrrputed to the ‘happening of the aecident if he or she did not
use reasonable care to avord the acmdent” (Todd v Godek, 71 AD3d 872 895 NYS2d 861
[2010]) Where there isa dlspute between the wrtnesses as to the speed at Wthh an approachlng
vehicle was travelrng, thrs too creates a questron of fact as to_the drivers’ respective neghgence.
Therefere, issues of fact are presented as to Whether defendant Moss was negligent when ne
proceede'd to begin to make a u-turnhas defendant Saintil.;;’was approaching, and whether
defendant Saintil was negligent in appreeching at too fast a rate of speed or when it was
otherwrse unsafe to proceed | |
Here unhke Johnson v thllzps (261 AD2d 269 [lst Dept 1999]) or Silberman v Surrey
Cadillac Limousine Serv.. Inc. (109 AD2d 833 [2d Dept 1 985]), entrtlement to summary
judgment ag'ainst either_of the defendant drivers is not estdblished asa nlatter of law.

Accordingly, plaintiff’ s motion must be d_en}ed;-

[* 3] o ‘ ~ 3o0of 8
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Defendants’ Motions Sequence 1 and.3

‘Both defendants contend that plaintiff did not sustain a serious injury within the meaning
of Insurance Law § 5 102 (d)- The moving defendants bear the initial burden of establishing,
prima facie, that the plaintiff did not sustain a serious injury caused by the accident (see Smith v
Matinale, 58 AD3d 829 [2d Dept 2009]).

Defendant Moss initially emphasizes that after the accident, plaintiff got out of the

vehicle and stood on the sidewalk for the five-minute period before the police arrived, and that

she did not ask the responding police officer to_call an ambulance, but rather, took a cab from the

scene of the accident to Moss's home. She went to St. Joseph’s Hospital eleven hours after the
accident, Wheie X-rays disclosed no fractures.- |

Defendants suggest that plaintiff‘s injuries were limited to, at rno'st, some‘initial slight
restriction in her neck or right sho‘ulder.. They rely on.the afﬁ'rrned reports of board certified
radiologist Dr. Jessica Berkow1tz who reviewed plaintiff’s cervical and lumbar spme MRIs that
were taken on November 29, 2018 and who states that she found no ev1dence of acute traumatic
injury to the cervical or lumbar spine, and that such conditions as were disclosed on the MRIs
were not causally related to the accident. Defendants also rely cn the affirmed report of board
certified orthopedlc surgeon, Dr. James Dickson, who exammed plaintiff on August 3, 2020 and
stated that plaintiff’s physical examination was completely normal, with no pain or discOmfort
no limitations and no subjective complaints Dr. Dickson concluded with his op1n10n within a
reasonable degree of medical certainty, that. plaintiff has no hmitations of any kind that are
related to the motor yehicle accident of May 26, 2018,

Defendants further observe that ‘plaintiff‘s December 13, 20'19‘ verified bill of particulars
claims merely that she sustained neck pain, back pain, and right shoulder pain as a result of the

4
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* six months of treatment, she was not prescribed any medication

neck. He obtained positive results of the foraminal compression test he performed, and found

accident, and that she was confined to bed and home forapproximate'ly four days and missed one
week from work. Moreover, plaintiff_test_iﬁed that she only missed one dayfrom work as a

result of the accident.A Additionally,} defendants emphasize p_laintiff”s test_imony that during her

Defendants ?SumeSSIOHS successfully establish a prima facie showmg that plaintiff d1d
not sustain a serlous 1nJury for purposes of Insurance Law § 5102 (d)

However, in opposrtion plaintiff subm1ts the affirmed report of rad1ologist Dr John T.
Rigney, who rev1ewed MRls of plamtiff’ s cerv1cal and‘lumbar splnes takenon November 29,
201 8, and reported ﬁndmg slight disc bulges i 1mp1ng1ng the thecal sac at C2-C3 and C3-C4, and

more pronounced posterior bulges 1mp1ng1ng the. thecal sac at C4- Cs, C5-Ce, C6 C7 and

' C7-T1, and at 1.3-1.4, L4-_L5,vand LSi-Sl. Dr-.- Rigney offe_red the opinion that plaintiff’s disc

injuries are causallyrelated to the ‘accident.‘.‘

Plaintiff furthefs’ubmits the r'n.edicali reco__rds of treating physician, Dr. David Dynof;
whil_e his medical records are not afﬁrmed, Dr. Dynof has alzso p_rovided‘ an afﬁrmation
reiterating and conﬁrming the contents of those records. Pl_aintiff first consulted Dr. Dynof on '
June' 15,2018, for injuriesto her neck, back and right shoulder._ On that' date, Dr. Dynof reported

ﬁndmg moderate tenderness to palpation at C3 to C7, muscle spasm and tenderness in the

cerv1cal paraspinal muscles moderate tenderness on the right and left trigger points in the

paracervical andtrape21al regions, and pain with left rotation, right rotation and flexion of the

reduced ranges of motion, in the cervical spine’s flexion, extension and rotation.
Various tests Dr. Dynof performed on plaintiff’s right shoulder on that date were
reportedly positive, and reduced ranges of motion were found in that shoulder’s forward flexion,

i -

5

5 of 8




[FTCED_ WESTCHESTER COUNTY CLERK 07728/ 2021 11:56 AW 'NDEX NO 70896/2018

NYSCEF DOC. NO. 74

RECEI VED NYSCEF: 07/27/2021

{

extension, abduction and rotation. Reduced ranges' of motion were also found by Dr. Dynof on
June 15,2018 in plaintiff® s lumbosacral spine, along with positive test results. -

Dr. ijnof perforhled add-itional exari_lin;tions of plaintiff on July 20, 2018 and on -
ADecember 21,2018, dﬁring which time piaintiff also received thsicél fherapy and chiropractic
treatment. Dr. Dynof finally performed a follow-up examination on April‘vl 6, 2021, at which
time he found similar reductions in ranges of mofion, positive test results and tenderness to
palpation. He concluded, to a reasonable degree of medical certainty, that plaintiff sustained
significant l_imitations and permanent consecjuential limitations to her cgrvical_“ spine, thoracic
spine, lumbar spine énd ‘her right shoulder that are causally related to the May 26, 2018 accident.

While MRI re‘sults indicating the presén_ce 'of soft tiséue iqjury such as bulging discs are |

insufficient in themselves to establish a claim of significant limitation or permanent

' consequential limitation (see Kearse v New York City Tr. Auth., 16 AD3d 45, 46 [2d Dept

2005]), such an injury may satisfy the statutory definition of serious injury if objective evidence
establishes a signiﬁcant or permanent extent and duratioﬁ of physical limitations resulting from
the claiméd injury (see Cleryoix v Edwards, 10 AD3d 626, 627 [2d Dept 2004]).

: The' MRI resﬁlts, as interﬁrcted by-Dr. -Righey, together with Dr. Dynof’s findings and
opinioné, afe sﬁfﬁcient t6 create an issue of fact as to whether blaintiff sustained a physical |
injury resulting in significant or permanent limitations. Since Dr. Dynof provided an

affirmation, effectively confirming the contents of his unaffirmed medical reports, in which he

“described and identified his objective tests, this Court declines to apply-the cases cited by

defendants, in which plaintiffs failed to provide a physician’é affirmation identifying the

~ objective tests the physician performed. )

As to defendants’ suggestion that plaintiff’s claims are invalidated by her gap in

6
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treatment — or cessatlon of treatment — after December 21 201 8 (see Pommells v Perez, 4 NY3d

566 [2005]), plalntlff’ S explanatlon in her deposmon statlng that she stopped treatment because
7
it was not workmg, con_strtut_es “some reasonable explanat1on for the cessatron of treatment,

sufﬁcient to create -an i‘ssue of fact on that point (see Ramkumar v Grand Stj/le Transp. Enters.
Inc., 22 NY3d 905, 907 [2013])

o
. However, p1a1nt1ffs claim based on the 90/ 180 category of ¢ serious rnJury, Wthh requires

: that the plalntrff have sustamed a medlcally determmed 1nJury of a nonpermanent nature that

‘ prevented her from performmg her usual and customary activities for 90 of the 180 days

/- :
followmg the subJect'acmdent must be drsmlssed. Defendant made aprima fac1e showing in

” ‘favor of dlsmlssmg such a clarm by c1t1ng plamtrff S deposrtlon testlmony in whrch she

acknowledged mlssmg only one day of work (see John v LGden 124 AD3d 598 [2d Dept 2015]
Marin v leni, 108 AD3d 656, 657 [2d iDept 2013]), and lplalntlff then failed to sustain her |
responsive burden of submrtting com'petent medical evidence suffrcient to raise a triable issue of
fact on that issue. | | | o -

For the foregomg reasons, it is hereby

ORDERED that defendants motlons for summary Judgment drsmrssmg the complamt for

farlure to satlsfy the serious 1nJury threshold (sequences 1 and 3) are denled except that her

_claim based on the 90/180 category of serious injury is dismissed, and it is further

ORDERED that plaintiff’s cross—motion for,sumr'nary‘judgment on liability (sequence 2)

* is denied except to the extent thatit_ is determined that plaintiff bears no liability for the accident,

and it is further

-7.0of 8
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[* 8]

o

ORDERED . that the parties shall appear in the SeIfl;niént Conference Part on a date and
in a manner of which they will be notified by thatPart, to schedule a trial.

~ This constitutes the Decision and Order of the Court. .

Dated: White Plains, New York

nuly 21,2021 JANE RUDERMAN, J.S.C.

80f8‘




