Kashimer v Incorporated Vil. of Garden City

2021 NY Slip Op 33346(U)

September 23, 2021

Supreme County, Nassau County

Docket Number: Index No. 604160/2019

Judge: David P. Sullivan

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York
State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.




[NDEX NO. 604160/2019

NYSCEF DOC. NO. 48

RECEIVED NYSCEF: 09/29/2021

| SUPREME COURT - STATE OF NEW YORK
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LAURA KASHIMER and J ONATHAN K
KASHIMER, ! Index No. 604160/2019
Motion Seq. No. 001
Plaintiff, Motion Submitted: 06/16/2021
'-agas inst-
INCORPORATED VILLAGE OF GARDEN CITY
i Defendant.
The following papers read on these motions:
Notice 0f MOHON. ..ccvvviricnriersiiniisesnsrescenescsssesssnneens 1
Opposmon ................................

Defendant ﬁioves- this Court for an ord'er-’i- pursuant'to CPLR §3212, awarding it summary

judgment d1sm1ssm

g Plaintiffs’ complaint.and any cross-claims ‘as and against.it. Plaintiff has

opposed the motlon and the Couit has recelved tlmely reply. Based upon the following, the

motiori is hereby demed as stated hereafter.

Plaintiffs are homeowners and residents m Defendant’s village. On March 7, 2018, there

was a show event that took place in which there was snow accumulation within Defendant’s

village. It appears undlsputed that the snow event ceased at approximately 10:00pm that

evening. The followmg morning at approxunately 5:53am, Plaintiff Laura exited her home in

orderto walk to the-

[
—

nearby train station to go to; work, as she had allegedly done every weekday
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morning for over four (4) years. As she traverseifdﬁ through the snow down her driveway and into

the street in order to cross to the other side, she slipped and fell on ice that had formulated

overnight in the-micjfldle_ of the roadway, causing mjury to her left ankle:

The propen:éent of a summary judgmené motion must make a prima facie showing- of
entitlement to _]udgment as a matter of law,. tendenng sufficient evidence to demonstrate the
absence of any matjenal issues of fact. Alvarez v Prospect Hospital, 68 NY2d 320, 508 NYS2d
923 (1986). To make a prima facie showing, the motion must be- supported by affidavit, by a
copy of the pleadmgs and by other available proof such as deposmons and written admissions.
Id. Once a prima facie showing has been m‘agle, the burden shifts to the party opposing the

1

motion for summary judgment to produce eviifientiary proof in admissible form sufficient to

establish the ex1steuce of material issues of fact whmh require a trial of the action, Id.; see also

_Zuckerman v, City of New York, 49 NY2d 557, 427 NYS2d 595 (1980).

A property owner will be held liable for a slip-and-fall aceident involving snow and ice
on its property only when it ¢reated the dangerous condition that caused the accident or had
actual or co‘nstru‘ctlve notice of its existence. Vozzo v. Fairfield Westlake Square. LILC, 152
AD3d 815, 59 NYS3d 125 (2% Dept., 2017). Whether a-dangerous or defective condition exists
on the property of another so as to create liability depends on the ‘peculiar facts and
circumistances of 'ea;ch case. Richardson v. JAI%;-'Diver-s‘iﬁed Management, 73 AD3d 1012, 901
NYS2d 676 (2 Deiau 2010). |

Defendant’s moving papers assert four separate arguments to support its request for
dismissal of the complalnt none of which it has tendered sufficient evidence to satisfy its burden
on the motion glven the facts and mrcumstances‘ surroundmg this case. For example, Defendant

asserts that it has enacted a prior written notice ordmance, Village Ordinance §132-2, and since
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it did not receive dny written notice of the haéardous condition that caused Plaintiff Laura’s

accident- prevxously, it cannot be held liable. leble v. Village of Sleep Hollow, 156 AD3d 602,

66 NYS3d 26 (2 Dept 2017). However, tlus statute cannot be used to block Plaintiffs’ claim

herein, since it would be unreasonable to requlre her, or any other potential plaintiff, to first

provide written -not;_lce of a hazardous _condlt-lop created by weather in less than twenty-four

! i
: :

hours from its 'creatfon.

‘The second argument advanced by Defendant is that the condition that caused. Plaintiff
i'
Laura’s injury was open and obvious, an argument that also fails given the facts and

circumstances surroundmg the happening of thls incident, While it is true that a landowner has

]

no duty to protect o‘r- warn against an open and obv1ous' condition that is inherent or incidental to.

!

the nature of the property, and that could be reasonably anticipated by those using. it, ptoof that a

dangerous condmon is open and obvious merel;,r negates the defendant’s obligation to warn of

the condition but does not preclude a ﬁndmg of liability against a landowner for failure to

maintain the property in a safe condition. Commender v. Strathmore Court Homeowners

Association, 151 AD3d 1014, 58 NYS3d 108 (2’“i Dept., 2017); Cupo v. Karfunkel, 1 AD3d 48,
767 NYS2d 40 (2nd Dept., 2003). Here, while the snow and ice condition may have been readily
apparent; there is not anythmg in the record put forth by Defendant in the moving papers to

indicate that there Was a safer option available to Plaintiff for her to be able to cross the street.

‘Thus, even though Plamtlff’s testimony mdlcates that she was aware the sireet was covered in a

sheet of ice before she attempted to cross over 1t Defendant may still be held Lable for this

incident..

The remammg two -arguments advanced by Defendant are that it did not create the

hazardous condltlon in the roadway and that the storm was still in progress. A defendant may
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‘satisfy its burden tolshow it is free from liability by presenting evidence that there was-a storm in

progress when the plaintiff allegedly slipped and fell. Ryan_v. Taconi¢ Realty Associates, 122
AD3d 708, 997 N?-S2d 143 (_-2“‘l Dept., 2014). | U_nder-the storm in progress rule, a landowner
generally cannot be held 'li'able for injuries 'sustaiined as a result of .slippery conditions that occur
during an ongoing SIsi.'orm_, or for a reasonable tlme thereafter: Id at 709, 144. Here, Defendant
has not: subrnitted-a_r:ly evidence to demonstrate ei{_’thor that the snow event was either still ongoing

or that a reasonable] time -after its cessation had '&ot passed yet. It has not submitted any certified

climatological. data, nor does the deposition testunony definitively indicate: when the storm

ended that began on March 7 such that this Cougt may determine that a reasonable time had not
‘yet passed for Deffendant to treat its roadwayffs. ‘Moreover, while the deposition testimony
submitted in supp‘cirt of the motion; -including%é testimony from its highway supervisor and a
machine: equlpment operator, speaks fo. general snow clearing and road treatment that would
occur during and. aﬂer a snow event, it has not demonstrated that its snow removal efforts on
‘March 7 and. March 8 neither created nor exacerbated theicy roadway that caused Plaintiff Laura
to slip, fall, and mjrlre herself on. See Kantor v. Lelsure Glen Homeowners Association, Inc., 95
AD3d 1177, 944 NYS2d 640 (2" Dept., 2012). Therefore the storm. in progress rule cannot be
properly applied herem, and Defendant has not satrsﬁed for this Court that it did not create or
exacerbate the roadways in its clearing efforts. |

Simply putl for all the. foregoing reasons, Defendant has not. met its burden on the
motion, The Court fieed not address the sufﬁcrency of Plaintiff’s opposition papets given

Defendant’s fallure to establish its entitlement to judgment as a matter of law. See Bonilla v.

Calabria, 80 AD3d 720 915 NYS2d 615 (2™ Dept 2011). Accordmgly, Defendant’s motion is

‘hereby denied in all respects
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Defendant shall file and serve a copy of the within otder with notice of entry upon

Plaintiffs within thirty (30) days from the date ofthls otder. Thereafter, the parties shall appear
as scheduled in the pCM Trial Part of Supreme é_ourt, Nassau County, on February 8, 2022,
‘This hereby constitutes the Decision and Order of this Court.

‘Mineola, New York

1

|  ENTERED
Sep 29 2021

NASSAU COUNTY
COUNTY CLERK'S OFFICE
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