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i SUPREME COURT~ $TATE OFNEW YORK 
COUNTY qF NASSAU 

PRESENT: HON.jDAVID P. SULLIVAN, 
. Supreme Court Justice. 

----- .- . ----------- .---: _________ .. - . ---- .--------. ·----- !: . X. 
LAURAKASHIMERandJONATHANK. i 
KASIIIMER 

. . ' 

Plaintiff, 

-agafnst~ 

INCORPORATED!VILLAGE OF GARDEN Cl[I'Y, 
! j: 

j Defendant. ! 
------ ·-- . ----- ·-----· -:--- ·----------------. ------------· \X 

i 

The following paper5 read on these motions: 

!AS/TRIAL PART 22 

IndexNo. 604160/2019 
MotionSeq. No. 001 
Motion Submitted: 06/16/202 l 

Noti¢e of Motion .......•................. .1., ... , .. , .... , ................ 1 
0 ' •ti·• ;. 2 .ppps1 on ....................................... \ .......•.....•.....•.......... · 

! . . . . .. :· . . . 

Rep~y ........ , .. ......... ; .... ·; .......... · .... ; ........ \ ...................... · .......... 3 

Defendant tjtoves this Cm.nt for an order; pursuantto CPLR § 3 212, awarding it summary 

judgment dist11issirtg Plaintiffs' complaint and ry cross-claims as and against it. Plaintiff has 

opposed the motion, and the Court has receiv~d timely reply. Based upon the following, the 

motion is hereby d~nied as stated hereafter. 

Plaintiffs are homeowners and residents in Defendant's•village, On March 7, 2018, there 
i ' 

was a snow eventthat took place in which th¢re was snow accumulation within Defendant's 

village. It appear~ undisputed that the sno~ event ceased at approximately 10:00pm that 
. . ! 

evening. The f6iidwingmoming at approximB:~ely 5:53am, Plaintiff Laura exited her home in 
. 1: 

order to walk to thJ nearby train station to go td,: work~. as she haq. allegedly done every weekday 
i . I · 
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i 

morning for over fqur (4) years. As she travers9d through the snow down her driveway and into 

i i:. . . 
the street in order i to cross to the other side, $he slipped and fell on ice that had fonnulated 

j !" 

overnight in the middle of the roadway, causing injury to her left ankle; 
1 i; . 

The proponent of a summary judgmen~ motion must make a prima facie showing of 
! f 
; 1 

entitlement to judgment as a matter of law, t~ndering sufficient evidence to demonstrate the 
i i 

absence of any matfrialissues of fact. Alvarez V, ProspectHospital. 68 NY2d 320, 508 NYS2d 

923 (1986). To make a prima fade showing, t~e motion must be Supported by affidavit, by a 
1 ; . . 

\ i: 
copy of the pleadin:gs and by other available prqof, such c:ts depositions and written admissions. 

1 t 

Id. Once a prima jf acie showing has been ma~e, the burden shifts to the party opposing the 

motion for summary judgment to produce evi~entiary proof in admissible form sufficient to 

establish the existerice of material issues of factlwhich require a•trial of the action; Id;; see also 
j .. 

Zuckermanv. City of New York, 49 NY2d 557, ~27 NYS2d 595 {1980) . 
. I .. 

. . 

A property ?wner • will be held liable for! a slip-and-fall accident involving snow and ice 

on its property onl~ when it created the dangerous condition that caused the accident or had 

actual or construc~ve notice of its existence. Vozzo v. Fairfield Westlake Square, LLC, 152 

AD3d 815, 59 NY~3d 125 {2nd Dept., 2017); Wpetheta dangerous or defective condition exists 

on the property of another so as to create I liability depends on the peculiar facts and 

circumstances of each case. Richardson v. J~ Diversified Management, 73 AD3d 1012, 901 

NYS2d 676 (2nd Dept., 2010). 
: ): 

Defendant's! moving papers .assert rourlsepatate argwtients to support its. request for 
i ; 
: i 

(fismissal ofthe corliplaint, none of which it has ~enderecl sufficient evidence to satisfy its burden 
: r . . 

on the motion giveJ the facts and ¢ircumstances; surrounding tlJ.i~ case. For example, Defendant 

asserts that .it has eiacted a prior written notice !ordinance, Village Ordinance §132~2, and since 
: j: 

----······················ 
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it did not receive zhty written notice of the hazardous condition that caused Plaintiff Laura's 
' ;: . . 

i 
accidentpreviously,j it cannot be held liable. Di~ble v. Village of Sleep Hollow, 156 AD3d 602, 

. . ; i . . . 
66NYS3d 26 (2nd Ij)ept., 2017). However, this *tatute cannot be used to block Plaintiffs' Claim 

; ,· 

herein, since it wo-o.Id be unreasonable to req~re her, or any other potential plaintiff, to first 
j ): 

i 1 

provide written no~ice of .11 hazardous conditioh created by weather in less than twenty-four 
1 !: 

hours from its creat~on. 

The second !argument advanced by Defefdant is that the condition that caused Plaintiff 

i : 
Laura's injury WR$ open and obvious, an argument that also fails given the facts and 

·1 \: . 

circumstances si.lrroimding the happening of this! irtcid.ent. While it is true that a landowner has 

no duty to protect ot warn against an open and o~vious condition that is inherent or incidental to 

the nature ofthe pr9perty, and that could be reaspnably anticipated by those using it, proof that a 

; ; 
dangerous conditiot?- is open and obvious merely negates the defendant's obligation to warn of 

. ; ~: 

the condition but 4oes not preclude a finding i!of liability against a landowner for failure to 
; ) 

maintain the prop~rt)' in a safe condition. Commender v. Strathmore Court Homeowners 

Association, 151 AD3d 1014, 58 NYS3d 108 (2r Dept., 2017); Cupo v. Karfunkel, l AD3d 48, 

767 NYS2d 40 (2nd l Dept., 2003). Here, while the snow and ice condition may have been readily 

apparent; there is not anything in the record p4t forth by Defendant in the moving papers to 

indicate that there 'Was a safer option available to Plaintiff for her to be able to cross the street. 

·Thus, even though Plaintiff'ls testimonyindicate$ that she was aware the street was covel'.ed ina 
. ' 

sheet of ice. beforei she .attempted to cross overi'. it; Defendant may still be held liable for this 
. . 1 I 

incident.. 

The remain~ng two arguments advanced by Defendant are that it did not create the 
f 

hazardous conditiol). in the roadway and that·the s{omi was still in progress. A defendant.may 
. r 

....... ,.,_,,,,,,,, 

r 
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satisfy its burden to! show it is free from Hability ~y presenting evidence that there was a storm in 

i 
progress whert the plaintiff allegedly slipped an~ fell. Ryan v. Taconic Realty Associates, 122 

AD3d 708, 997 NYS2d 143 (2nd Dept., 2014). IUnder the storm in progress rule, a landowner 
; (: 

generally cannotbei held liable for injuries sustained as a result of slippery conditions that occur 
j . f .. 

during an ongoing ~torm, or for a reasonable titjle thereafter. Id at 709, 144. Here, Defendant 
i i 

has not submitted any evidence to dem.onstrate ehher that the snow event was either still ongoing 
; ; 

or that a reasonable! time after its cessation had ~ot passed yet, It has not submitted any certified 
\ r 

climatokigical datal nor does the deposition t~stimony definitively indicate when the storm 
. 1 ;; 

ended that began mi March 7 such that th1s Cou~ may determine thata reasonable time had not 

yet passed for Defendant to treat its roadway~. Moreover, while the deposition testimony 
i t 

submitted in supp~rt of the motion_. includingi testim.ony from its highway supervisor and a 

machine equipment operator, speaks to general snow clearing and road treatment that would 
. -

occur during and after a snow event, it has not demonstrated that its snow removal efforts on 

I '. 

March 7 and March· 8 neither created nor exacerbated the icy roadway that caused Plaintiff Laura 
: ;: . 

. .: 

to.slip,. fall, and inj\}re herself 011. See Kantor v. :Leisure Glen Homeowners Association. Inc., 9 5 

AD3d lJ 77, 944 N:"S2d 640 (2nd Dept., 20}2). ! Therefore, the storm in progress mle cannot be 

properly applied herein, and Defendant has not; satisfied for this Court that it did not create or 
; . . 

exacerbate the roadways in its clearing efforts. i 
Simply put,! for all the foregoing reasqns, Defendant has not met its burden on the 

motion.. The Court .need not address the suf fi_ciency of Plaintiffs opposition papers given 
i ! . . 

Defendant's failure! to establish its entitlement to judgment as a matter of law. Se~ Bonilla v. 
! . . . i: 
' (, 

. Calabria. 80. AD3d !720, .915 NYS2d 615 (2nd D~pt.. 2011} Accordmgly, Defendant'. s motion is 
. ! 

I 
. hereby denlli::d in alli respects. 

Page 4 of s 
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Defendant sh.all file and serve a copy pf the within order with notice of entry upon 
; ,: 

Plaintiffs within thfrty (30) days from the date ~fthis order. Thereafter, the parties shall appear 
j . .. 

as scheduled in the DCM Trial Part ofSupreme ¢ourt, Nassau County, on February 8, 2022; 
! ;; 

This hereby constitutes the Decision and -brder of this Court . 
. ! ," 

Dated: SeptemberZ3,202l 
Mineola, N9w York 

ENTER 

~L ] R . . } 

. . . \..)::L:_ ~ ' ·. J:. . ' ... _ = htfN. DAVID P.~ i,7s. 
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NASSAU COUNTY 
COUNTY CLERK'S OFFICE 

______ ......,_"""""-_..,_ ______ , ... , .•.. ,. ..•......... ___________ _ 
[* 5]


