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Ceresia. J. 

Index . E0l201901 4025 

D ORDER 

In th abo e-captioned pers nal injury action, defendant mo ed fi r um mar j udgm nt 

di mi ing the complaint. and plaintiff ppo ed and er -m v d f r ummar judgment on the 

i • ue of liabilit . Th ourt will detennine both motion herein. 
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The follo\i ing facts are undisputed. On October 27. 2018. plaintiffwa alking h rd g. 

Juno, through a neighborhood in th to, n f hatham. Columbia aunt . \Vhen h appr a hed 

a re idenc locat d at 144 Hud on enue. The re iden a own d b d fendant Fredda 

Bro\ n. h lea d a porti n fit to her daught r. d fendant ah Brown- liva. Br wn- li\'a 

had just e ·ited th re id n e with h r own dog. Jo ie, ho wa ecured b a retractable lea h. 

Br n-Oli a wa clo ing th door behind her. Josie b gan running t ard plaintiff and Juno. 

pulling th r tra table lea h ut of Br n- Ii a· grasp . .J ie and Jun quickly b came ngugc 

in a fight. a plaintiff and Br wn- Ii a attempt d t parat the d g . During th ·truggle. the 

retractable I a h that a ti II atta h d to Jo i becam rapp d around plaintiff legs. and . he 

fi II t th gr und. parat d. and plaintiff and Jun ,, alked a,"a) . 

Hov ver, plaintiff later nt t an urg nt care ent r, wh r he wa fi und t ha fra .turc in 

b th r her hand . 

Th pr p nent of a ummar judgment moti n mu t m k a prima fa ie h v ing or 

ntill m nt t judgm nt a a matter of law, t ndering uffi i nt idence in admi ibl' form to 

d 111 n trat fan .. I -

=="-'-'-"'="-'-="-=.I--=-=-~• 49 Y2d 557. S6_ [19 0]). ··Failur to make uch prima faci 

ad nial ofth motion. regardles of the uffici nc of the ppo ing 1 a1 er. ·· 

.!.2.!..~!::-=....!....!.~~:.:!...~c.2.P~-. fil:!.Q@ . nc a pri ma 

ing ha been made. the burd n hift to the party oppo ing th motion f r umman 

judgment t ubmit id ntiru proof in admi ibl fom1 ufficient toe tabli h thee, i ten c r 

2 
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material i sue of fact hich r quire a trial ofth action(~ Zuckerman v ity r Y. ~ : 

urf fun tion i to i thee idence in th light mo t 

favorabl to the party oppo ing the motion. giving that part th b nefit of e ery rea nable 

infer n . and detennine heth r th re i an triable issue of fa tout landing(~ Well " .., I I 

~- 137 D d 15-6. 15 r9 [2016]: McKenna Reale. 137 D d 1 3 . 1534 [20 I 6]). 

In a ca e such a thi , ·"the Court ot Appeal ha made cl ar that a cau fa tion for 

ordina1 negligence do not lie again t th o n r of a dome tic animal hich cau e injur). 

Rath r. the ol iabl claim i for trict liability.' whi h must b e tabli hed by ·evidenc that 

the animal's 0\ ner had notice of it vicious propensities' .. (~F.!..!il=e1,_· ..:......,_=d=am==· 106 D..,d 1417. 

1419 [~013). quoting lia Fiorina. 39 D''d 1068. 1069 [2007]: ~ Petrone v Fernandez. J_ 

Y3d 446, 446-47 [2004] . Thi principle ar plie · 

en where it i not all ged that th re a an direct animal attack or bite but. rather. it i, alleged 

that th wner failed t re train the animal (se Filer Adams. supra: Petron Fernandez. 

supra:==-:....::=-'--~-=-== DJd 1 "84. 1 "84 

[2014]) or failed to prop rl hand I the animal(~ =B=ra=d:..,........c--=..,o=n=ta=n=g=el=o, 148 D3d 1 4-t I -45 

[_017]). 

Here, defi ndant have ubmitted e idence that they had no prior knowledg of any 

v1c1ou propen itie on Jo ie· part. That is. def ndants ha e submitted Brown-Olirn· \\ m 

dep sition te timon . wherein sh testified that Jo ie beha ed well ith her childr n., a · \,\alki.:: 

r gularl ithout a muzzl . did not act in a pr tecti e or fearful manner. and did not gro," I at or 

cha other animal (~ Yong ff. in upp rt ~x. F, at 12-13). Brown-Oliva al o te tified lhat 

thi incidenl wa th fir t tim that omething like that had happened (l id. at 8). dditi nally. 

[* 3]
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defendant ha e ubmitted the worn dep ition te timon of Br wn, who tated that J i ,,va. 

pl a ant to be around ; wa not ex.citabl , prote ti ve, or fearfut and. to her kn 'v\ ledge. had ne er 

bitten or fought with another dog before (see Yong ff. in uppo11, x. E. at I 0-12) . 

ln oppo ition. plaintiff point to Bro n-Oli a· te timon that J ie had run awa_ a f \,\ 

times befor (~ Yong ff. in upport. E . F. at 12) . arguing that thi hov that Jo ie could 

for eeabl be a danger tooth r . lt i true that ·"an animal that b have in a manner that w uld 

n t nece aril_ b con idered dangerous or feroc iou . but neverth les reflects a pr cli it_ l act 

in a wa Lhat put other at risk of harm. can be found to ha e vici u propen itie - a/hei1 only 

,rhen uch procli, ity re ult in the injur gh ing ri e to the law. ui( .. (=B--=a-'-'r~n=e'---'-..:.....:..:=--=-

1 _ ..,_ 1524 [20 11] [empha is in original], quoting Colli r Zambito. supra at 447: ~ Ham lin v 

03d 1013. 1014 [2012]). Howe er, them re fact that Joi had ··[run] awa · a few 

time ·· Yong Aff. in upp011, E, . F. at 12) does not rai se a qu ti n of fact a l wh th r uch 

beha i r reflected a procli it to put others at ri k of harm(~ Bloomer,. 

1273. 1276 [20 12] [holding th re\ a no que tion of fact a to pr cli ity t cau e harm \\ here 

hor e had pre iou I a oided being attached to a lead line but. in doing o. had n , ·er pulled her 

head back in th mann r that cau ed th plaintiffs injury]- =B--=a-'-'ro"""n-=--=-.:.......::...-=-=-=~= 

qu tion of fact h r dog had pr iou ly run ild but ov ners had n v r een it cha e r run 

toward a person]: Zelman Cosentino, 22 AD3d 486 487 [2005] [finding no que tion f la.ct 

wh re dog had pr viou I e caped but had ne er jump don or attacked anyonel). ignifi antly. 

th record i de oid of any e idence that Jo i . in running a ay in th pa t. had e er run to, ard 

or acted aggre i I to ard anoth r animal or p r on. 

Ba d upon all of th fo regoing. d fi ndant ha mad a prima foci h wing ol' 

4 
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ntitl ment to judgment a a matter of la b dem n trating that the had n pn r n ticc ran) 

ICLOU pr on th part f Jo ie. Plaintiff. in turn. ha fail d t rai e an. tri ab le que. ti n. 

of fa t in that r gard. uch. defi ndant · m tion for umma, judgm nl i grant l.L and 

plaintiff -m tion for ummar judgment is deni d. 

rdingl . it i her b 

ORDERED. th t ant · m tion for umrnary judgm nt i grant d and th c mplain 

her b. di mi d. and it i forth r 

ORDERED. that plaintiff cro s-m tion for ummary judgm nt nth I u or liab il it, 

d ni d. 

Thi shall con tirute the Decision and Ord r of th omt. Th urt ha upload d th 

original Deci ion and Order t the ca er cord in thi matt r a maintained on the Y EF 

web ite hereupon it i to be fi] d and entered b the aunty lerk· Office. ounsel for th 

d fendant i not reli ved from the applicable pro i ion of PLR 2220 and ~ 20_. -b h (2 ) 

of the niform Rul of uprem and ounty ourts in ofar as th relate to e1 ice and n tic 

f ntr of th fil d d cum nt upon all other parti t th a tion, whether ace mpli h db · 

mailing r ele tr nic m an . , hich r ma b appr priate dep nd nt up nth filing tatu. r 

th part 

Oat d: ar h -· 202 1 
Tr . York 

s 
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otice of Motion, dated Oct b r 4. 202 ; ffirmation of Jeffre P. Yong. q.: E:h ibi t. 
-F: 

ti of ro -M tion, dated October 23, 2020; Affirmation of ic I P. Bini. -.. q.: 
ffirmation in Repl /Oppo .iti n f io anna ond llo, q .. dated ovember _Q __ 020. 
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