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STATE OF NEW YORK 
SUPREME COLRT: COUNTY OF OSWEGO 

DESIREE PARO, As dministrator of the 
Estate of PATRIC IA LEFEVF.RE, Deceased, 

Plaintiff, 

v. 

KPH HEALTHCARE SERVICES, INC., 
and MARK PALMER, 

Def cndants. 

Appearances: James I •. Akxander. b q. 
Ale\andcr & A · ·ociatcs 
Attorncv for Plaintiff 
6 713 (_ ollamer Road 
East S yracusc. :'-,; e \\' York 13 0 5 7 

DECJSlO~ 
Index o.: EFC-2019-1383 
R.H No.: 37-19-0421 

HO . GREGORY R. GILBERT, JSC 

Zachary M. :v1att ison, Esq . 
Sugarman La,, firm. LI.P 
Attomt:ys for Dckndants 
211 \\'c. I Jefferson Street. .. uite 20 
S! rac usc. ~e,.\ Ymk 13202 

BACKGROl . ·o 

Thi s matter inn1l\·es the death of Patric ia LeFcverc ('"LeFcvcrc·') allcQ.ed to be due to a 
medication error. The action \,·a- commenccLI on Scptcmbcr 5. 2019. rhe defendants \\ere KPH 
H alth are Sen ices. Inc . t· ·KPH'" and ··John Doe·· an unkn<)\\n (at that time) pham1acist. 

The complaint v\·a md with a pre-ans,\er motion to dismi:-;s directed to all claim: for 
puni tiv damage . The compla int VvTL'> amended and a th ird cause or action ·cparately :rated fo r 
puniti\e relie1· v.-as removed althou11. h puniti, c damages \\ere still sought a · p;_in of the tir'.-it t,-, o 
causes of actio n. The motion to di smi;:;s was denied \\ ithout prejudice to a moti on for summary 
judgment at an appropriate time by Order of I Ion. :--Jorman W. Seiter. Jr. filed November 19.201 9. 

Issue was joined by answer filed ::--.; oumbcr 20. 20 I 9. A , chcduling Orlkr \\as entered on 
December 4. 2019 and the parties proceeded with disclosure . A disclosure motion \\ as denied by 
Judge Seiter by letter Decision & Order fikd June 15. 2020. 

The matter \\a · thereafter transferred to this Court on a motion tor lea, e to sen c a second 
amended cor ,plaint to add pharmacist. \.1ark Palmer ( ··Palmer·· ) in replacement of the ··l)oe·· 
defendant. Defendant objected ba ed on the inclusion of claims for punitive damages. I .ea\·e was 
granted Q\ Decision&. Order Ii led December:. 202(. !'hi Court obsened that the uffi iem:~ of 
{he claim~ tor puniti\e damage , had already hem tested on the initial motion to Ji ·miss and thnt the 
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previous Order by Judge Seiter on tituted la\, of the cas-: linding the pleading to be. utlicient. 
This Court also noted pursuant to that previous Order. that defendants retained the right to file 
dispositive motions a. to the claim for puniti\'e damage· foll m,"ing disclosure . 

The trial note Ci sue v.-a fi led on March 25. 2021. r·he claim for puniti ve relief from KPH 
was v.:ithdrawn by stipulation I DKT# 64 ].This motion for summary j udgment to dismiss the claims 
for punitive damages against Palmer followed. Plaintiff has filed a cross mot ion for :ummary 
judgrnem to dismiss \·ariou affinnatiYe defen e and for detenninations on liab ility and cau ation. 

DISCLSSION 

Summary judgrn nt may be granted onl1 \,here thi.: re are no triable is ·ue: of fac t and the 
moving pan: is en tit led to judgment as a matkr ofla\\ . . h arez \". Pro:pect Hospital. 68 ~Y~d 3~0 
( 1986): /.uckerman v. Cit\ of NC\\ York. 49 NY2d 557 ( 1980). There is an atfomative obl igation 
for the movi ng party to present the proofupon v,:hich it i c laimed that relief must be grantcJ . Yoss 
v. , etherland In urance Co .. 22 ·y3d 28 (20 I 4 ): Yun Tung Cho\, \ . Reckitt & Colman. Inc .. 17 
t\Y3d 29 ( 2011 ). The motion or cross motion needs to he supported by sutfo.:ient evidc:n e in 
admissible form to show the material and undi. puted facts hased on \Vhic hjudgment as a matter of 
law must bl: granted . Wine!!rnd \·. 1 cw York L;niversitv Medical Center. 64 N Y2d 85 l ( I 985 ): 
Vi\·iane Etienne \.tedical Care. P.C. ,. Countr\ -\\ 'ide Insurance Compan\·. : .- :\Y3d -+<>8 (201 -). 
In the absem:e of :ui;h a showing. the motion or cross mot ion mu'.'-t he deni d regard k:s of the 
sufficiency of the responding papers . Vega"· Restani Construction Corp .. 18 :y3d 499 (20 12 ): 
. malls\'. !\JI lndu:tries. Inc .. 10 '\Y.id 733 (~0()8) . 

On the motion or cross motion. the Coun is charged to view the evidence and infer nces 
an ing th1..'rcfrorn in a light most fan-orable to the responding party. I lavmon v. Pettit. 9 NYJd 324 
eo07): Fundamental Portfolio .-\d, i.·ors. Inc. , . Tocque, ilk. sset \fanagement.. LP. 7 . "Y}d 96 
(2006). 1 h motion tlr cro s motion may only be grant d ,,here no material triable i sue of fact ha. 
been ident ified . Panepinto v. New York Life Insurance Co .. 90 NY2d 7 17 ( 1997): Rotuba Fxtruders, 
Inc. \·. Ccpoos. 46 \ Y~d 223 ( 19 8 l. The functilrn of the Court is the determination of" hcther a 
triable is ·u.: of fact exist and not one 1.ktermining material fact l>r credibilit: issuc:s . \ ·ega \ . 
R.estani Construc tion Corp .. 18 'YJd -49(): Sillman v. Tv.cntieth Centurv-Fox Film Corp .. 3 "\JY2d 
395 (1957). 

'.\10Tl0'.\ AS TO PtNIT l\"E OAMAC ES 

rhc mot ion before the Court is one eekinl! sum1mm iud2.mcnt as to all claims of punitive 
~ .., . ..... 

damage · against Palmer. individual!~ . !"he tandard for applying puniti\e damage- i a strict one 
a: puniti\·c damag<.: apply only in exceptional cases where the conduct manifests spite. malice or 
frauduknt or evil moti\ ation or shows a con -citius and deliberatl." di regard fnr the intcrc:t of 
others. or otherwise a high Jcgr e of immorality or \\lrnton di-il()nesty as to impl~ uiminal 
indiffercnc · to civil ob ligation ·. Marinaccio v. ·1 own of Clarence. 20 :\YJd -06 1 _QI 3 J: Dupree\. 
Giu2:liano. _o :,;yJJ 921 (201 2) reargument deni ed 20 '\/ YJd 1045: Hurkhart \ . People. Inc .. ( -4 '1i 

") 
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Dept 2019): Fordham-Coleman v. National Fuel Cias Distribution Corp .. 42 AD3d 106 (4th Dept 
2007). 

The delt! rminati on ofvvhether a plaintiff is entit led to an award of punitive damages resides 
in the sound discretion of a jury at trial. >larddl i ,·. Stamber2. -+-+ l\Y:::!d -oo (1978): Fordham­
Coleman v. National fuel Gas Di tribution Corp .. -+ 2 .' D}d 106 (4th l) pt _007): Bait\ v. Gen ral 
Electri c Co .. 86 A D3d 948 ( 4th Dept 20 11 ). ln prolc ional malpractice cases. the standard for the 
award of punitive damages is the mantfestation of evi l or malicious cond uct beyond any bn:ach of 
professional duty. Dupree v. Giu1.1l iano. 20 :-JY3d 921 (20 12). Plai ntiff bears the burden at cria l to 
show that Palmer·s conduce was o intentional. maliciou ·. out rageous or otherwise aggravated 
beyond mer m:-uligencc t \\;.mant extraordimr'.' anction. \,1cDougald v. Garber. 73 1 ·y2d 246 
( 1989): Graham v. Col umbia-Prcsb\1erian \11edical Center. 185 AD2d 53 (I ' Dept 1992 J: Pd tier 
v. \Vakhloo. 20 D3d 870 (41h Dept 2005); Marsh\'. Arnot Ogden Medical Center. 9 1 AD3d I 070 
(3'J Dept _Q 12). Assuming that the burden on the motion for summary ju lgment is properl: :-,hifted 
to plaintiff. plaintiff must sho\.v u question of tact that Palmer· s conduct rises to the level requ ired 
for a finding or punitive relief 

Pun it iv · damage· ha\ t: tie en found to be appropriate \\ hae the medical pro\• i<ler \\ i 11 fully 
withhold medical records an l inlom1ation from a plaintiff in ord ·r to a\ id a medical malpradice 
claim I :\brah'un \·. Kosinski. 2.- 1 .\D.2d 967 (-+ " Dept 1998 ): Gama. \ '. Cabatic. l 59 AD3d 62 c nJ 

Dept 20 l 8)J: perfo rms a procedure wichuut. plai ntift s consent [McCarthv \ . Shah. lfr2 ADJd 1727 
(4th Dept 20 18)1: or intentional I: c:-.:poscs a patient Lo the risk of contracting hepatitis B [Wi lliams 
v. Halpern. 25 :\D3d 467 ( r1 D ·rn _006)1 . Absent \\anton dishone:-,t:. gross indifkn.'nce t > patient 
care or malic ious or rcc~l s. c rnduc t. puniti\c relief is not proper. Bro\-,n v. LaFontaine-Rish 
\.kdical As ·ociates. 33 AD3d -PO ( J'' Dept 2006): Charcl l \·. Gonzale?. _5 I AD2d 72 ( I ·1 Dept 
1998) motion !or lea\c to appeal denied 92 ~Y2d 8 6. 

Thi Cuurt has careful I: consick red the c.:1sc. Ck, eland v. Perr,. 175 AD3d l 0 17 ( -l th Dept 
20 I 9). In Ck, eland. a claim for punitive damages wa:· made ag.a inst a Joctor who abanc.J rncd a 
patient he had declared to be dead for a period or two hours and fo rty mi nutes despite thi.: urging 
of the lamil: and the coroner that the patient ,, as. in fa t. :--till aliH'. breathing. makinh eye contact 
and moYing around. E,·en under thee fact ·. the trial court granted summar} judgm n dismi .-sing 
claim. for punitive damages and this \\as affirmed. I"h • trial level and appellate courts both found 
that the condu<:t did not manik::-t e\ ii or rnaliciou · conduct beyond the breach ofa professional dut:, 
or constitute reckless indi fference equivalent to wi lful or intentiona l mi conduct. 

The Cle\ dand case an tic contrasted._., i1h the a ·e. \tarsh \ .. mot Ogden \ikd ical Cen ter. 
91 .-\D3d 1070 ( , ,J Dept ~012) . fhis i a case \\here plaintiff v.as admini ·ter'd insulin .. frspite 
warning · that ·he \\as not dia h tic and did not u e insu lin The in: ul in \Yas gi\·en \\ ithout 
conttrmation ot"the plaintiff · identi t: or that in'iulin had e\·en be t..'n ordered . The rh:sician wa~ 
then al leged to have abandoned the patient after being told of the insulin error b1 not examining 
plaintiff and ordering that al l monitoring of plaintiff · gluwse k vcl was tn be discontinw:J. rhe 
med tcation errnr v,as not charted until four month.: after plaintiff Ji d. The motion for umrnar:, 
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judgment dismissing punitive relief was granted by the trial court but reversed and the punitive 
damages claim was reinstated on appeal 

The deposition transcript of Palmer has been closely reviewed . Palmer acknowledges that 
there \Vas no prescription for methotrexate and that the prescription for metolazone ··was 
misinterpreted". [DKT# 76 pg 29] Palmer ind icates that he furthered the error because the two 
medications were .. a common strength" measured at 2.5 milligrams. [DKT# 76 pg. 31] He 
acknovvledged that the prescription was for meto!azone and that he reviewed the submission by the 
pharmacy technician for methotrexate and failed 10 catch the error on his pre-verification. [DKT# 
76 pg. 34] Palmer admitted that methotrcxate .. is generally not prescribed daily'·. [DKT# 76 pg. 43] 
Palmer \Vas not able to independently recall what computer information he reviewed or the DUR 
warnings came up in this matter. Palmer indicated that he was not familiar with LaFevere. they 
··were working with lim ited information .. and that LaFeverc · s patient pro ti le was created at the 
time or the erroneous prescription. [DKT# 76 pg. 38-39] 

Defrndant"s Statement of Facts Pursuant to 22 NYCRR 202.8-g(a) [DKT# 90] states as 
follov,s: 

'· ] . On January -t 2019. decedent Patricia Ldcver's t··dccedent"l medical provider 
sent a prescription for the decedent to the Kinney Drugs in Pulaski for Metolazone 
2.5 mg. which is a diuretic. See Exhibit l to Affirmation of Zachary \1 Mattison. 
Esq. r·\fattison Affirmation .. ) c·Palmer Tr. -·). pp. 10. 28-30: Exhibit J to Mattison 
Affirmation ('Schepard Tr.'"). p. 20. 

2. The decedent was. howev,:r_ accidentally given \tlethotrexate 2.5 mg. \vhid1 is 
used to treat cancer and rheumatoid arthritis. See Palmer Tr.. pp. 29. 32 -3-t 38: 
Schepard Tr., p. 19-20: Affidavit of Mark Pal mer ('"Palmer Aff."J, ~i 4. 

12. Ms. Schepard testifitJ that she made a mistake because she selected 
Methotrexate from that list rather than >--klolaLonc. See Schepard Tr .. pp. 20-21 . 
25-26: see also Palmer Tr., pp. 28-34. 

14. For this prescription, the pre-\ eri fication was performed h:- Mr. Palmer. See 
Palmer Tr. , pp. 32. 34-36; Schepard Tr .. pp. 27. 44: \filler Tr. . pp. 32 . 42: Exhibit .0i 
to Mattison Affirmation (""Exhibit N'"). p. 9: Palmer /\ff., .- 6. 

l 5. \\'hen \fr. Palmer re\ iewcJ the image of the decedent" s prescription. ,,hich \'I.as 
written fo r Meto lazone. he did not notice that tvfs. Schepard had entered the name 
of the medication into the system incorrectly. See Palmer Tr.. p. 34: Palmer Aff. . • 
6: see also Miller Tr.. pp. 25-26: Exhibit N. p. 8. 

16. \fr. Palmer did not mak~ an intentional error when he d id not notice that the 
name tJ f the medication had hecn entered into the system incorrectly . See Palmer 
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17. \fr Palmer simply mad-.' a mi ·take. and a cidcntall::, fail ,d to recognize that \tis. 
Schepard had incorrect!) entered the name Mcthotrexatc. rather than Mcwlazone. 
into the F.ntcrpriseR,x. system. See Palmer Aff .. '] 6. 

28 Mr. Palmer performed thl.? DL R for th is prescription. See Mi ller Tr.. pp 3.2. 
42-43: Exhibit:\ . p 9 . 

JO. Four DU Rs were generated for thi ·prescription.See Mi lle r Tr .. pp. 2.2-25. 34, 
45: Exhibit !\ . p. 11 . 

31 . The first DL R wa - for ·•hi:::h do~e:· and indicat 'd that t\\ o Jr•scs of 
\1ethotre. ate per day exceed •d the recommended dose: the second \\as fo r ··drug 
interaction.·· and reterenccd a potential interaction bet ,,vecn Methotrcxatc and 
usp irin: and the thi rd \\ ;1.· fo r ··geriatr ic precaut ion:· and indicated that 
\kthotrexate :hould be used cautious!:- in geriatric patients. See Exhi bit :S: . p. I l , 

,2. In this inst~rnce. \1r. Palmer spent at ka t l\\O minute . in the DL"R scm.:n. See 
:vliller Tr.. p. 35 . 

33 . \fr. Palmer completed a ·onflict detail screen for each n l.the fi rs three c0nfli ct . 
and resohe l all of them. Sec \1 iller Tr. . pp. :;6-41: Exhibit:\ . p. 11 . 

34. For each of the tirst three conflict . Mr. Palmer input that he consulted another 
-;ource (\\ hich might include a package in::;cn or \·ariou. drug information rl'~ources) 
and resoh cd the 'onf1 iccs b~ dispensing the prescrip1ion as is. See \-1ilkr Ir .. pp. 
36-4 1: Exhibit:-·. p. 11. 

35. The fo urth conflict related to an in "urance i ·sue and did no1 requ ire Mr. Pa lmer 
to complete a conllict deta il screen. Sel' \1.i lk r Tr.. pp. 3-1 . 38: Exhibit N. r-11. 

38 . Thi \\as an accidenta l mis-tilling of a prc~criprion . Sec Palmer .-\ff. •· l 0. 

40. A ch ck is then performed to en ·ure that the product ·elcckd to be di.-pcnsed 
matche. the label that has be 'll generated hy the Enterpri s ·R., sy tern . See Schepard 
Tr.. pp. 33-3-l. 4~ : \1ille r Tr.. p. 43 . 

4 l . Atter thl..' medi "ine h,1: been di spensed. the pharmacist pertomlS a final 
,erificatio n tu confirm that 1he prescription that has been dispensed matches the 
in i"ormation th:.i t wa enkred into the l·.ntcrpriseRx ystem when the pre:-cription 
\\ a::- recei, ·J . . ·c1.:· . 1iller ·1 r . pp. 17. :o. -D --l4: Palmer .- \ ff .. < 11 . 
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-+2 . Forthi · prescription. :Ov1r. Palmer performed the !inal Yeriticat ion. See Miller Tr.. 
pp. 31-33. 44: Exhibit N. p. I 0: Palmer /\IT. . ~ I I. 

r. Sin the information in tht: system incorrect I: tateJ that the decedent' .· 
prescription was for Methotrcxate. the mis-fi lling was not di ·covered at the final 
, erification stage. See Pal mer J\ ff. . C: 11 " 

The Court finds that defendant has met the ini tia l motion bur fen and that the plaintiff now 
bears the burden to show a question of frict as to ,\·hy the clai m for punitive relief should not be 
dismi ·ed . 

Plaintiff notes that the medication that should have been gi ven vvas rneto lazone at 2.5 mg 
l\\O tabs daily as a di uretic . The prescri pt ion \\.as erroneously filled \\ ith a cancer med icati on. 
methotr ·xate. at 2. - mg l\H tub· dail}. 

Plaintiffs pharmac: expert opines that Palmer first 'rred in the pre-verifi cation process by 
failing to ·orrect the initial rnistakt' \ll' a phan 1acy techn ician \\ ho read the prescription as 
methotrexale rather than the merolazon · as intended. llis error wa.· ·ompol!ndcd by a failure to 
properly n:view the drug information !'rom the computer so ltware program. Enterprise RX . As an 
e,perienced pharmac i ·t. Palmer also should ha\ e hut failc.:J to recognize methotr :-.:ate a.- a toxic 
car cer drug not t::,-pically giH:n to pat ients with end stag renal dis asc and ti at th, dosing for th...: 
methotn.:xate as it \-1.·as being tilled \\a. inappropri ate. 

Plaintiff _ phannac: c:,;pi..:rt then states that Palmer th n slwuld ha\·e had a warning from 
the computer system kno,,n as a drug utilization !\:view ( DL. R) ahout the drug. the dosage and 
dange r associated \\ ith the pn:scription and the manner in v,hich hi.'.'. ,,as giving it. Palmer does not 
recall the Dl.'R but \\Ou ld h,1\C had t mcrride it in order to di ·pense the prescription . .I let ·.tified 
that. he generally secs approximate!::, -1 80 DL.R · s pn shift. 

Plaintiff s pharmac :- e:-: pert last I::, opi ncs that Pal mer acted \, ith r ck b:s i ndi ffen:nc1.' and 
gross negligen ·c: ,, ith dead I: c 1nsequcn ·' to plaintiff b::, hi· conduct that al.-o I l< ceJ the public 
at risk . Howe\er. th..: issue ot' \.\hethcr the fact s 01· the case are sufticient to suppon a ·laim for 
puniti\e relief must be adJrc-;s1..•d as 3 matter or la\\. 

I he conduct of Pa lmer in thi s matter. ta ·en as trw.: for the purpo~e nt. this mDtinn as to 
punitive damages. is that hi.' ra iled to recognizL: a prescripi ion error on pre-,erilication. fai led to 
consider that the methotre.x::itc '.\'aS improper a: a prescription anJ Jisregan.lc ·e,cral Dt:R·~ 
indicating that the drug being giwn to plaintiff \ \ JS improper. Th is conduct is not sho,,n to ha,c 
been spiteful or malicious or motirnted by fraud or evil int 'nt. Just as in Clc,eland v. Perr,.. 175 
.-\D3d 1017 ( -t1h lkpt 2019 ). the failur· of Palmer to heeJ the DUR ,,arning docs not risi..: to the 
k\el or reckless inditl'crenc-.: equi\aknt to \\·ilful or intenti mal misc(mduct. .\<lditional find ings 
o f di.hun..:sty. abandonment. gross indifference and rec ·t ·.-s conducl needed as a predicate for 
ptmiti\c damages as shO\\n in \-1arsh ,. Arnot Ogden \ 1cdical Center. 91 AD}d 1070 (~'" Dept 
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Lastly. Palmer requested par ticularization of the claim for puni tive rel ief as to Palmer by 
Amended Demand for Verified Bill of Part iculars at paragraph · .30 and 31 . I DKT# 83] o 
particula rs \\ere.: pro\·ided to support the punitive rel ief claim as r aragraphs :w and 31 \-.ent 
complete ly unan:-;v.cred. [DKT# 831. As a consequence. thi . Court i. constrained to vie,\· the issue 
of punitive damages a being predicated solel1 on the -;tated cla ims of negligence. Darrisa\,. v. 
'trong '.v1emorial Hospital. 7• D3d 1769 ( -l th Dept 201 0) affim1ed 16 )JYJd 7:.9: DeManino v. 

Kronhaus. 158 AD3d 1 ?.86 ( 4th Dept :.018). 

Accordingly. defendam·s motion for <;ummar:, juc grnent to di:miss the claim for puniti\C 
relief from Palmer i , granted in al I respects. 

PLAI~TJFF'S CROSS MOTIO~ 

The 'rO ·s mntion has a nu mber of different el ·mern-. Th1.: Coun \Yi 11 fi r:,;t addres: those 
elements seek ing the di missal of \.arious al'lirmative defenses. 

8th Affirmative Defense - COL §15-108. 

f'here is no indicati on tha t plaintiff has entered in to a settleme nt with an: other tortleaso r 
pertaining to her death. Accordingly. there is no basis for a deknsc based on GOL ~ 15- l 08. 
Oet'cndant ackmmledge that thi · i- the case but note.· tha t the ddense can be triggered ifth're is 
a settlement bet\.\ een plainli IT anJ one or more defendam ·. [DK.T= I 02 pg. 13 l Cuun el reprcsi.:nr.· 
both defendants in thi matter and there arc no other (.kkndants. 

Defendants bill of particular impl:- note that plaimi ff \\3.S a re ~ident at the Cotta"'e , \\ hich 
\, as general!) 3.\\an.: of pla in tiff · prescription~. [DKT= 86 ! There ha: been nn rn ofsubmitt i.: I of 
an: settlement ·1s to The Coltagc~. rhe Cottages ha\.e nut heen mmk a party to this litigation either 
directly or by third party clnim. :Vlorcover. the defense (cvt.:n assuming it to be applicable at ·nmc 
future point ) v.ould :imply be re-conslitutcJ. Whalen, . Ka,\·asak i \lotors Com.. l ' ' :\. 9~ '.\Y2d 
288 (1998 ). lh1.: 8:h . \ffirmat i, e Defense ,, i II be dismissed on thi: l asis. 

9'h Affirmative Defense - PH L 92805-d. 

PHL ~.2805 -d prO\. ides limitations Pll a mcd ic.11 malpractice action haseJ on infc.1rmcd 
consent. Plaintiff has presented no cause o f ai.:tion based im infomied consent. Defendants havtc 
made no specific argument in oppo ition tn th is part of the motion. The bill of particulars ·upplied 
b\· def,ndanls mer ·h note that thc.:v ,-rnuld he entitl d to the defcnsi.: .. to the extent that plainti IT i. 
a~scrting a claim \~ i· lack ot' info;med consent'". [ DKl:; 86] Accordingly. the Jd'ense ,, ill be 

di sm issed . 
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The claimed lack of personal jurisdiction was pre ·er,ed by the answers tiled December 17. 
_020. CPLR §321 I (e) allows for uch a pleading but requi res that the defense is waived unless 
fo llo\-\-ed by a motion to dismis · within si xty (60) days. ·o such motion was made and the defense 
is no longer applicable. Defendant also \\ ithdraws this defense. [ DKT# l 02 pg. 13 J and the I 0th 

. .\ffirmative Defense is dismissed on thi ·· ba i . 

11 'h Affirmative Defense - Failure to State a Claim for Punitive Dama es. 

Lnder the fact presented by plaintiff. there is no basis for a puniti \ e lamages claim as a 
matt r of !av,. According!:-. thac is no need to further add re. s th is aspect of the cross motion. 

4th Affirmative Defense - Mitie,ation of Dama~es. 

Plaintiff ass 11s that tha · is no proof that plaintiff !ailed to mitigate her 1amages. Th Coun 
ti nds no fact s in the record that \\ Ould support a mitigation of darnagcs claim. lklendanl v.ould 
need to support this a rfirrnati,·e defense by some shO\\ i 11 \!. that plaint i tT tailed to use ordinar: care 
to fol lo,, medical ad , i e after the pharn1ac:, nt'gligence. Dom bro,, ski \·. \ foon:-. I 99 A 02d 9..t9 (-l th 

Dept ~002). Deknc..lant point to no fac ts that ,,·ould . upport a mitigation or damages def ·n ·c. 
[DKT# 86] The bill of particulars supplied by defendants states no facts that ,..,ould con titutc a 
basis for mitigat ion or damages . The 4'h /\llinnative Defense is di srni :sed as a matter of la"" · 

2nd . ffirmative Defense - Failure to Sta te a Claim. 

Judge Seiter pre,·ious l) ruled on a motion to di smiss brough t by defendant:-: . I DKT# 231 lhe 
prnprict:, of the arnend ~d summon and -;l'l·ond amended complaint ,,a-- estc'd un the plaintiff -
·ubsequent moti1rn o name Pa lmer in replacement of Dne defendants . IDKT== 601 The claims of 
negligence arc sufficiently statl..'d . rhe cross motion is granted but onl;, in this regard and subject to 
the Court' review of the cross motion direc ted to liabi lit, and causation. 

Plainti ff al. o eek_ summary judgment as to the: n gligence nfthe pharmac:, and Palmer and 
to establish proximate causation bcr,,cen the errant presc ription and 1.eFewre·s death. 

Liability for '.'ie2.ligcnce. 

The facts as to liabi lity haYt: ·tln::id) been summarized anJ are. for the mo ·t part . 
undisputed . The dd~ndants gave Lef-e\ ere a prescriptiun that wa \\ holly improper and defendants 
ha ,·c admined the error. Plainti ffha met the hurden on th· motion,, hi ·h then passe:-. to defe ndants 
to sho,, ,, hat if any question'.-> or fact exi st to be considered at trial. 

fh Court undenands and apprec iates the technical argumL'nt ad, anced by couns ·I in 
opposition to them( tion. What is mi sing from the oppo:i ng papers is any substanti,e e,·idcncc to 
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show that the prescription for methotn:xate wa: proper or that such a prescription vva.· properly 
gin:n to Leh.:,·en: when it \,as not un.kn:d by her medical provider. 

Defendan t · allege that the cross motion must be denied becau ·e plaintiff fai led to comply 
with 22 NYCRR ~2O2 .8-g adopted February I. 2021 . While thi s is true in some respects. 22 
l'iYCRR f:02 .1 permits a Court to ,,ain: compliance \Yhere l!,Ood cau e is shown and in the interest 
urju ·tice. The Court o finds on both counts based on the rec >rd considered and reviewed on the 
motion regarding punitive damages. Tu require this motion to be deni ·d on a technical basi and 
thereby submitted to a jur:, \vhere del~ndants a<lm il the prescription error \vould do nothing to 
further the intcre ' t of just ice . 

Defendant · object to consickration of the expert aftidavit of Pharmacist Richard Dew on 
the grounds that iL i not accompanied h:, a certificate of conformity as reqL ired b: CPLR ;'.~3O9(c). 
\~ 'hik thi i ·true.no ub -iantial prejuJi ·e i sho,,n and the error i di rel.'.arded . Ed"ard ' , ·. \,lvers. 
l 8O AD3d 1350 (-+ th Dept 2020) . 

Dekndant · object tl) the e,p ·rt affid~n-its for opinions as to causation but not liabilit:,. 
Ex pc·rt opinion ,,·ould usual!::, be neeu ·d toe tahlish that a <l ·t'cndant' · conduct departed from the 
accepted tandards of practice. Prince. Richardson on Evidence §7-3 15. This ca.e falls within the 
narrov. category or factual I: . impk ml·Jical negligence cases \\·here no expert proof is needed. 
Pri nee . Richard.-on on E \ i1.knce ; 7-302. The pn:scription l'rror is plainh established h: plainti fT 
and admitted hased on Palmer·s testimony anJ motion submissions without rc.·sort to e,pert 
affidavits. Defendants submit nothing to show any question n!"l'act on the fundamenv1I question of 
negligence. 

Accord ingly . the Cl)llrt find:'i that there r ·ma in no questions of fact a to the ne gligence of 
the defendants and that the motion ltlr summar: j udgment on thi.· i · ue mu.·t he granted as a matter 
of law. 

Proximate C ausation . 

Plaintiff . ubmits the affinnation of Dr. Robert Sidlcm arguing that plaimiff s death v,as 
diri:ctl) linked to the triedieat ion error and toxi, dose and cffeccs of the methotrexate. E,pat 
testi mon: i , ncecs -a0 to establish I he S) mp toms and eff ch of a panicu lar drug or poison. Pr ince. 
Richardson on Evidence ~ -... 02 . The preci e opin ion giH:n is as follO\\.: 

··In sun1111arY. PL died from \\cll -recol!.ni1.ed inkctiou ·· complication - of se, er . ~ 

nelHrnpenia and hnnc marro,, failure tsepsis and lil-..dy neutropcnic entcrocolitis .) 
The sc\'crc neutrnpenia and bone rnarnm failu re v.ere a direcc rt'sult oC PL's having 
ingested a to:--;ic dost:: of metholrcxate ova tht' \veek prior to her hospital adm ission. 
m;st likely the result of a pharrnac::- medication error. PL\; olJer age. fra ilt:. 
hypl)alhuminemia. and renal failure al l dec rea ed Pl .' -; ah lit:, to metabolize and dear 
this medication and contributed to the marked tox ic dTects not~d abO\c. 
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While PL hnd several underlying. chronic medical issues which at baseline evercly 
reduced he r chances or surviving a high-risk IC lJ admission, these conditions appear 
to have been ~table and medically optimized at the time just prior lo her pre entation 
to the ER on 1 fl 2/l 9 and lid not directly cause her demi - . Based on my reviev, of 
the chart. PL"s medical care throughout her ED and lCL: course appears to ha\·e been 
of high quality: there \\l.;rc no obYious dc\'iations from expected standard of care 
during her H::r) complicated hospital -ray .•· 

Plaintiff argues that this is sufficient to carry the burden on the cross motion subject to a review of 
defendant"s objections and any contrary evidence tending to raise a question of fact. 

Defendant argue that Dr. .'i lo""'·· s artim1 Lion should be disregarded because it la -k · 
eYiden tiary foundation pursuan1 In Dzi ,\ulski , . lo lli ni -Reichert. I 1 A D3d 1 165 ( -fh Dept 2020) 
leave to appeal deni d 202 l r\ Y I YXL 930. According to defendant. Dr. Sid]o\\ ··merdy claim · 
that he ·perfonned a chart revie\.1; and analysis · and references a ·reviev .. · of the cha11· : · :"Jcither 
proposition is well found ed. Dr. Sid low·s affirmation is detailed and .~pecitic in nature. It also 
plain!: ummari1.cs the medical c, idencc re, i , ,,cd an l states he ba.-is for the opinion rend ' red . 
. \modio ,-_ \,\ -olpert. 51 AD3d I 078 ( ~ -J Dept 200 ): Riwra v . . -\]ban\ \ledical Center Hospital, l 19 
.-\D3d 1135 ( 3'~ Dept 201-n \loren, er. defendant does not sugge. t nn: issue with any aspect of the 
stat mentor medical fact made b: Dr. Sidlo,\ upon which his opin ion is based. 

One problem \.vith plaintirr .- presentation is that the medica l record which fo rm.- the ba ·i · 
for the pinion has not been subm itted in support 01· the ..:Toss motion. Th is j - ue 1s \\ 11 noted b: 
defendants ir oppo_ition to the motion . 

The medical record is a 1;, ,undational bas is h r the expert or inim1. Without the med ica l 
re cord. the trier of fact is not able to tell if the facts stated b: the cxrcrt pos ·cs an C\ idcntiar) 
ba is and thi · r...:ndcr · the expert opinion unus 'abk. See Smith \". Squire Homes. Inc .. 38 AD2d 
879 (• •h Dept 1972): Rupert \ . 'dkrs. 65 .-\D2d -:in (• th Dept I 978) aftinned 50 . 'Y2d 881: 
ertiorar i Jenied --l-t9 LS 901: \\'11•aton , . Guthrie . 89 AD2d 809 (--l th Dept 1982 ): Daniels,-_ 

\1en~rs. 50 .-\DJd l 61 3 , . .rn Dept 2008 ): Piersielak,. :\mYel l De\ dopment Corp .. 57 AD3d l-t22 
{--l th Dept 2008 ) 

The evidcntiary basis being asserted b:- I .cFevcre must be pro r crl1 laid out on the cro s 
motion for summary judgment. V..' inc!.!rad \ . 1 ·c\\ York Universitv Medical Center. 64 :\Y2d 85 l 
( 1985): Vi\. ianc Etienne \1cdical Care v. Countn -\,\ -i dc lnsurance (\m1 pan\. 25 ~Y3d --l98 (20 l 5 ) . 
. --\b-ent that ,, idcmiary basi s. thc er s motion fail:,; irrespecti,c nr ddendant"s submission in 

ppo ition. Veg:1 ,. Restani CtH1s trL11:ti on Corp .. I, '-"Y 3d -499 (20 1:i: Small - ,-. AJI Industries. 
~- 10 :\Y3d T,_', (2008). 

The other problem with thc cross motion is that the issue of proximate causation is genera lly 
an issu1.: of fact for the j u0 at tri al. Turturro v. Cit\ of l\e \\ York. 28 '\Y3d -+ 69 ( 2016): I lai n , . 
Jami n. 2t \;Y,d5:--l(2016): · ·,rnian,·. RCPI LandmarkPropenic ·. LLC.2 \:"Y3d 103~(~0 16). 
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In this case. I .eFevere had a number of pn:-existing chronic conditions ,\.-hich Dr. Sid(O\\ 
does ment ion . Also. LeFeverc had a surgical rrocedure leading up to her hospitalization and 
subse iuent demise. fhe re i.· no indication in the record that LeFeH' rc took the metho tre,ate as 
pn~scribcd. how long she took it or \\hen and under what circumstances she stopped taking that 
medication. Even assuming that Dr. Sid low per lt:ct ly summarized the medical record and the same 
was part of this record. Dr. SiJlow doe~ not speak to the actual takin.: or the methotrexate nor does 
he rnk uul the surgcr:- as cau. at ion. 

Accordingly . the Court finds that plainti IT has failed to meet the burden on the mot ton for 
:ummar: judgment with r' ·peer to pro,imate causation and this aspect of the motion must be 
denied. 

Ddendants \,·i 11 submit the Order in acrnrdance here\\ ith . 

IT IS SO ORDERf:D. 

Dated: .June 23 , 2021 
Oswego, t ·y 

E'.\'TER 
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