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SUPREME COURT OF THE ST ATE OF NEW YORK 
COlfNTY OF KINGS • C"'.RTMTNAL TERM. PART 7 

-------------------------- X 
PEOPLE OF THE ST ATE OF NEW YORK, 

VS. 

LAWRENCE JONE~, 

Defendant. 
-----------------------------------------------x 

VINCENT M. DEL GIUDICE. J. 

PROCEDURAL HISTORY 

IND.# 5146/2012 

DECISION 
AND ORDER 

After a trial by jury, on February 5, 2015, the defendant was convicted of Murder in the 

Second Degree (Penal Law [hereinafter: P.L.] § 125.25[1]) and Criminal Possession ofa Weapon 

in the Second Degree (P.L. § 265.03[1][b)). On February 10, 2015 the defendant was sentenced 

to an indeterminate term of incarceration of twenty-years to life in prison, on the Murder in the 

Second Degree conviction, and fifteen-years incarceration with five-years post-reiease 

supervision, on the Criminal Possession of a Weapon in the Second Degree conviction. All 

sentences to run concurrently. (Gary, J., at trial and sentence). 

In February of 2019, the defendant appealed his conviction and sentence to the Appellate 

Division, Second Department, on the grounds that: ( l) The trial court erred in la) failing to Order 

the disclosure of DNA raw data, and (b) admitting DNA testimony through a witness who did not 

review said raw data; (2) the defendant was denied his right to a fair trial through the admission of 

(a) testimony concerning his gang affiliation, (h) testimony concerning his role in planning a 

robbery, and (c) the trial court's refusal to instruct the jury with a missing witness charge; and (3) 

the defendant's sentence was excessive. On January 22, 2020, the defendant's conviction was 

nffinned by the i\ppcllatc Division (People v Jones, 179 A.DJd 948 [2d Dcp 't 2020 j). 

TI1e defendant applied for leave to appeal to the Court of Appt;ab, and on March 18, 2020, 

said application was denied (People v Jones, 35 NY3d 942 [2020]) (Garcia, J.). 

Subsequently, the detendant sought leave to reargue the Court's denial of his application 

for lt:avc, lo appt:al to the Court of Appeals and on June 29, 2020, leave lo reargue was aiso denied 

(People v Jones, 35 NY3d 1027 [2020]) (Garcia, J.). 
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Now. the defendant moves this Court, pursuant to Criminal Procedure Law (hereinafter: 

C P 'L' < H> "'")(') ;~-, 0 ~d (h) ' • -"(' h'- ! ' • • .. . J 4'i-V.1vl1 c, ~uJ, uu • , t.O vaca 1;: 11:'.)JUUg1ncnt of conviLt1on. Defendant argues (1) the 

People failed to satisfy their burden that the defendant's arrest was based upon Probable Cause; 

(2) the introduction of perjured testimony; (3) failure to disclose Rosario and Brady material; (4) 

denied of compulsory process or in the alternative admit prior rooonit.-:J .:;tuh~Tii~nts. of a witn.:ss not 

appearing at trial; (S) ineffective assistance of counsel; (6) "newly discovered evidence"; (7) actual 

innocence; (8) a Crawford violation; (9) improper admission of evidence concerning gang 

affiliation; (10) denial of the right to perfect an appeal; and (11) decedent's inability to make a 

tly ing uedaration. The People have filed uppositiuu lu the defendant's CPL § -140. l O motion. 

This Court has carefully reviewed all of the submissions of the parties and for the reasons 

stated below, the defendant' instant motion pursuant to C.P.L § 440.10 is hereby DENIED, in its 

entirety. 

STATEMENT OF LAW 

Pursuant to C.P.L. § 440.10, "At any time after entry of a judgment, the court in which the 

judgment was entered may. upon motion of the defendant, vacate such judgment upon the ground 

that: ... (c) Material evidence adduced at a trial resulting in the judgn1ent ·v,..-as fafac and•.~/~, prior 

to the entry of the judgment, known to the prosecutor or by the court to be false; or ( d) Material 

evidence adduced by the People at a trial resulting in the judgment was procured in violation of 

the defendant's rights under the constitution of this sLau: or of lht: lJulicJ Stutes; ,.r ... (h) The 

judgment was obtained in violation of a right uf the defendant under the constitution of this state 

or of the United States ... " 

Notwithstanding the claims raised by the defendant in his motion, pursuant to C.P .L. § 

440.10(2), ',he court must deny a inotion to vacate ajudg1ncnt vv·hcn: (c) Although sufficient facts 

appear on the record of the proceedings underlying the judgment to have permitted, on appeal from 

such judgment adequate review of the ground or issue raised upon the motion, no such appellate 

review or determination occurred owing to the defen<lani\• u11ju....,iifial,l~ faih.tfc: to take 01 perfect 

an appeal during the proscribed period or to his unjustifiable failure to raise such ground or 

issue upon an appeal actually perfected by him ... " (emphasis added). Moreover, C.P.L. § 

440.10 motions are not "a substitute for direct appeal." People v Cooks, 67 NY2d I 00, I 03 ( 1986). 

Pursuant to C.P.L. § 440.30( 4) "Upon consideration of the merits of the motion, the court 

may deny it without conducting a hearing if: ... (b) The motion is based upon the existence or 
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occurrence of ff':()tS a._t1d the moving p:!per~ de net ccnmin SVv'i:n11 a.H.;gatiuus ;,jubsi.andating or 

tending to substantiate all the essential facts ... or; ... (d) An allegation offuct essential to support 

the motion (i) is contradicted by a court record or other official document, or is made solely by the 

defendant and is unsupported by any other affidavit or evidence, and (ii) under these and all other 

circums1ances attending the case, there is no reascnable possibility that su~h allegation is trJ.e.'' 

In addition, C.P.L. § 440.30(4) mandates that "Upon consideration of the merits of the 

motion, the court may deny it without conducting a hearing if: ... (b) The motion is based upon the 

existence vr uccw-rence of fact~ aud the n1oving papers dv uut 1,,;,.mt~i.u :sw01u allegatious 

substantiating or tending lo substantiate ali the essential facts ... or; ... (d) An allegation of fact 

essential to support the motion (i) is contradicted by a court record or other official document, or 

is made solely by the defendant and is unsupported by any other affidavit or evidence, and (ii) 

under th.;s.; a11d all utht:r circwnslam:es attt:udiug the case, there is 110 n:a:.um,uh: possibility that 

such allegation is true." 

UEFENUANT'S CLAIM THAT HE WAS ARRESTED WITHOUT PROBABLE CAUSE 

The defendant unjustifiably failed to raise his instant arguments in his direct appeal, despite 

being aptly positioned to do so at that time. In fact, the defendant raised other issues related to the 

admission of insufficient and improper evidence in his appeai, yet faiied to address this particular 

claim of deficient credible evidence pertaining to probable cause. As such, pursuant to C.P .L. § 

440.10(2)(c), defendant's motion to vacate his judgment of conviction, based upon an unlawful 

arrest without Probable Cause is hereby DENIED. 

However, if this Court were to consider the detendant's contentions on the merits, the 

defendant's motion still fails. The witness in question, hereinafter: Witness ), 

was an identified or known civilian informant. It is well established that informants whose identity 

is not anonymous are generally rleem<:>rl to he <:'rediNe informants. See People v Devine, 14 7 AD3d 

1082, 1082 (2d Dept, 2017); People v Parris, 83 NY2d 342, 350 (1994). In addition, the 

statements of eyewitnesses to criminal conduct are sufficient to establish the existence of Probable 

v Holmes, 23 NY3d 1038 [2014]). Moreover, based upon the record, Witness statements, 

as presented at the pre-trial hearing and testimony at trial, satisfied scrutiny pursuant to Spinelli v 

US, 393 US 410 (196Q) ~nd Aguilar v Texas, 278 US 108 (I 964). Nevertheless, this Court accnrds 
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great deference to the trier-of-fact's opportunity to view the witness, hear the testimony and 

observe the witness' demeanor in direct support oftheir credibility detenninallon V'eople v Mateo, 

2 NY3d 383,410 [2004]). 

Defendant's claim regarding the hearing and trial court's failure to conduct a hearing 

purs,rnnt tn People 11 Dorden, 34 NY?d 177 (1974) is misplaced and without merit, as the identity 

of Witness was known. Likewise, defendant was not entitled to a competency hearing prior 

to said witness' testimony, as the record is devoid of evidence calling into question the witness's 

ability to understand the oath or to give an accurate account. See People v Rensing, 14 NY2d 210 

11 o,;,1, 
, ... .,. '-' 'J• 

DEFENDANT'S CLAIM THAT WITNESSES PURJURED THEMSELVES 

Th(! defendant adv:mces unsllpported, h~<elo,ss cbims that witnesses 

(hereinafter: Witness -, and ~ (hereinafter: Witness - . committed perjury 

when testifying against the defendant at trial, despite the People and Court's knowledge that 

440. 10(2)(c), as the defendant unjustifiably failed to raise this issue on his direct appeal, and C.P.L. 

§ 440.10(3). As such, defendant's motion to vacate his judgement of conviction based upon his 

unsupported claim of perjured testimony is DENIED. 

Yet
1 

if this clain1 were to b~ dcknnined on the n1erits it also fails pursuant to C.P .L. § 

440.30(4). Primarily, the defendant claims that for Witness to receive the benefit of her 

cooperation agreement with the People, the defendant had to be convicted. However, the 

cooperation agreement plainly lists the terms ofthe agree and conv1ct10n of the defendant is not 

listed among them1• In addition, the defendant's lacks standing to argue that Witness . right 

against self-incrimination was violated as a result of the government's compulsion of her testimony 

is also without merit. based upon the contents of the cooperation agreement and trial record. 

Moreover, defendant's claim that the lack of Witness DNA on the murder weapon supports 

the defendant's spurious accusation of perjury is, at best, unsupported by competent evidence. 

Finally, the defendant argues inconsistencies in the testimony of Witness 

plainly are not there. 

testimony that 

'See People's Affirmation in Opposition to Motion to Vacate Judgement, dated March 31, 2021, Exhibit 3: Written 
roop~ntion Agreement for , dated February --i., 201s. 
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Simply put, just because the defendant would like Witness Llld Witness 

testimony to be perjured testirnony, his dcsiic does not n1ake it such. The defendai:11' ~ baseless 

claim that the witnesses were part of some conspiracy to wrongfully convict the defendant is mere 

conjecture, without a scintilla of evidence in support and is directly contradicted by documentary 

evi<lcnce. 

DEFENDANT'S CLAIM THAT THE PEOPLE FAILED TO DISCLOSE ROSARIO 
AND BRADY MATERIAL 

Again; the defendant attempts to advance additional arguments that are unsupported by the 

official record and are, in fact, contradicted by documentary evidence. The defendant claims that 

the People failed to disclose the prior recorded statements of and said failure 

dated January 21, 2015, signed by the assistant district attorney and the defendant's trial counsel, 

documents the service of a transcript of audiotaped statement upon defense 

counsel2• As such, defendant's claim of a Rosario and Brady violation is belied by the 

documentary evidence lC.P.L. § 440.30[4}[d1) and the defendant's application on his basis is 

hereby DENIED. 

People v Rosario, 9 NY2d 286 (1961) requires the People to serve upon the defense any 

prione,corrlecl ~tatement by a testifying witness that is material to the subject matter of that witness' 

testimony. Yet, as the hearing aml trial r"cord "stablishcd, 

proceeding, so assuming arguendo that the People did fail to serve 

un Lht: Utfe11se, the Rosario Doctrine v,lould not have been violated. 

did not testify at either 

prior statement 

Brady v Maryland, 373 US 83 (1963), requires the People to disclose to the defondant 

evidence which tends to exculpate the defendant. Again, even if statements 

constituted Bradv material. no violation occurred here due to the People's disclosure of the above­

described statements on January 21, 2015. 

'See Pe I' Alf . . . . ope S irmation in Oppos,t,on to Motion to Vacate Judgement, dated March 31, 2021, Exhibit 1: 
u1scovery Cover Sheet, dated January 21, 2015. 
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DEFENDANT'S CLAIM THAT DEFENDANT WAS DENIED COMPULSOR y 
PROCESS, TO WIT: THE TRIAL COURT FAILED TO ISSUE A SUBPOENA AD 

TF:ST!Fl<:ANDUMFOR OR TO AOMTT RFf'.ORDFD 
STATEMENTS 

The defendant next argues that the trial court abridged his right to compulsory process, in 
., • .• . ... ~ . • ' ,.. ,, l' 

tnai tne coun reruseo 10 issue a suopoena ror me appearanct: u1 · . who v,'it:Si iu fede1 al 

custody at the time of the defendant's trial. This is also contradicted by the official court record. 

Specifically, the trial court remarked, in response to the defendant's application for a missing 

,;1..1itness charge, '~you could have subpoenaed him or asked m~ to c:.ign R suhpoena ad test[fi.candum 

to bring him to court, to have him testify. In addition, the record is devoid of a request to introduce 

recorded statements as evidence during the trial, assuming a valid basis for such 

admission existed. As such, defendant's application to vacate his judgment of conviction on the 

claim that he was denied compulsory process or the admission of wiuu:~s stak,ments in the witness' 

absence is hereby DENIED. 

T"'-..,.....,,,.....T"""..._ .,......_ •-.. ,,.....,.,,,.. ~,. • ..-, ,: ,...,...__y,,_ n "Y""rt..-.v,r,'T'Tll: rr, 1. 0ciT0'1"' .1, 11. Tr"'IT"I AT:' _r,f"\l TXTC~T C'/"\D 
tJb.tbNUAJ\11-~ LLAllVl rvK 11~.r::.rr.r:.1....,11 v r. t--\.0..:,h, J.fl.J."1\...,Lr v1-· '-''-.1u1'h-'LL J. '--'J.'-

COUNSEL'S FAILURE TO SUBPOENA 

In addition, both the New York State and the United States Constitution provide for the 

ri<Jht to effective assistance of counsel (US Const.. 6th Amend.; NY Const .• Art. 1. ll 6; CPL ~ - ' 

440.10 [l] [h]). In evaluating a matter for ineffective assistance of counsel under the federal 

constitutional standard, a reviewing court must engage in a two-prong analysis. The court must 

first determine whether counsd's performance was deficient such that it "fell below an objective 

sta11dard of reasonableness", and second, \vhether a defenda.i"1t suffered actual prejudice as a result 

of counsel's deficiency such that "there is a reasonable probability that, but for counsel's 

unprofessional errors, the result of the proceeding would have been different" (Strickland v 

Washington, 466 US 66$, 68lHJ94 Ll984j; see People v Stultz, 2 NY3d 277,283 [20041). 

New York constitutional law applies the same standard as is provided in the first prong of 

Strickland (People v Turner, 5 NYJd 476, 480 [2005]; People v Baldi, 54 NY2d I 37 [198 I]). 

component that '"focuses on the fairness of the process as a whole rather than its particular impact 

on the outcome of the case"' (People v Ozuma, 7 NY3d 913,915 [2006], quoting People v Caban, 
5 NY3d 143, 156 [2005)). The applicable standard for ineffective assistance of counsel in New 
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York is whether, under the totality of the circumstances as they existed at the time of the 
- --- . •. . . . -.. - . ' . . ' , . ... ~ . . 1cp1c,cmauv11, =uu,c, ptvv1ucu meanmgru1 representation {see Caban, 5 N Y3d at 152; Stultz, 2 

NY3d at 283-4 [2004]). See also People v Gross, 28 NY3d 689 (2016) (evaluating the 

circumstances of a particular case, when viewed in totality, as of the time of the representation, 

the attorney provided meaningful representation). 

Reviewing courts must presume that counsel's representation ot a client was professionally 

reasonable and must not conflate ineffective assistance with losing trial stratagem. People v Baldi, 

54 NY2d 137, 146 (1981). Therefore, "it is the defendant's burden to demonstrate the absence of 

~trategic or other legitimate explanations for alleged shorti::oming•" PMple v Mendoza, 33 NY3d 

414, 418 (2019). See also Kimme/man v Morrison, 477 US 365 (1986) (the burden is on the 

defendant to prove counsel's representation was unreasonable under prevailing professional norms 
1 ,1 , 1 ~ • , ..... , 1 , • 1 , , '\. 

auu mat 1,;ounse1 s acnon was noi a raw:u ma1 ~mm,gy J· 

Said standards were simply not satisfied by the defendant in his moving papers, as such the 

defendant's claim is without merit. The trial record illustrates counsel's strategic decision to 

request a missing witness charge in regard to non-appearance as opposed to seeking 

a judicial Order to compel the witness' appearance at trial. 

DEFENDANT'S CLAIM OF NEWLY DISCOVERED EVIDENCE 

C.P .L § 440. I 0(1 )(g) provides, inter alia, that a court may vacate a defendant's judgment 

of conviction upon the ground that "[n]ew evidence has been discovered since the entry of a 

judgment based upon a verdict of guilty after trial, which could not have been produced by the 

defendant at the tria1 even w·ith due diligence on his pa..-t fuJ.d vvhich is of such chnructer as to create 

a probability that had such evidence been received at trial the verdict would have been more 

favorable to the defendant." The defendant has the burden of proving, by a preponderance of the 

evidence standard, every fact essential to support the motion (see C.P.L. 440.30(6); People v Cain, 

96 AD3d 1072 [2012]; People v Tankleff, 49 Ad3d, i60, 179-SO [2007]), and the court must make 

its final decision based upon the likely cumulative effect of the new evidence had it been presented 

at trial (see Cain, at 1073; Tanklejf, at 178-81). Moreover, the statute requires that a motion based 

upon such ground must be made with due diligence after the discovery of such alleged new 

evidence (see C.P.L. § 440.l0(l)(g); People vJimeniz, 46 Misc3d 1220(A) (Sup, Ct. Bronx Co. 
2015). 
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Newly discovered evidence must satisfy each of the below listed elements to warrant a new 

trial: (I) it must be of such character as will probably change the result or verdict, if a new trial is 

granted; (2) it must have been discovered since the trial; (3) it must be such as could not have been 

discovered before the trial by the exercise of due diligence; (4) it must be material to the issue; (5) 

it must not be cu:nulativc + .... +t....- f,-- · ..:i ,c .... ·... 1 • '"' r1· Lu lU\; vuner issue; anu \ u J h must not n1crc1y 1mpcn.c11 or contrau1ct 

the former evidence. See People v Salemi, 309 NY 208, 216 (1955), cert. den., Salemi v Slate vf 

New York, 350 US 950 (1956). In adjudicating a claim of newly discovered evidence, a court 

"should only construe the core elements of the statute as strict legal requirements." People v 

Hargrove, i 62 AD3d 25, 59 (2d Dept 20 l 8 ). 

This Court finds, that based upon the materials presented in the defendant's instant motion 

to vacate his judgment of conviction, the defendant simply has failed to satisfy his burden. As 

~11ch rlefendant's application to v,.c,.te his judgment of conviction on the basis of newly discovered 

evidence is hereby DENIED. 

DEFENDANT'S CLAJM OF ACTUALINNOCENCE 

The defendant argues vacature of his ju<lgrm:ut of conviction on the basis of actual 

innocence. Actual innocence "means factual innocence, not mere legal insufficiency of evidence 

of guilt." People v Hamilton, 115 AD3d 12, 23 (2d Dep't 2014). This requires a showing, by the 

clear and convincing evidence standard, that the defendant is in-fad innocent. See Peaple ;, 

Griffin, 120 AD3d 1257 (2d Dept 2014) (court providently exercised its discretion in rejecting, 

without hearing, C.P.L. § 440.10( I )(h) claim of actual innocence, where defendant "failed to make 

the requisite prima facie showing"). The defendant does not satisfy that standard here. The 

defendant relies on an argument that the evidence presented in the People's case-in-chief was 

simply not corroborated, however, this too is helied by the record and lacks merit. 

hereby DENIED. 

DEFENDANT'S CLAIM OF A CRAWFORD VIOLATION 

The defendant"s argument that the admission of testimony of a DNA expert wilness that 

did not personally conduct the UNA testing or review the raw data violated his right to 

confrontation pursuant to Crawford v Washington, 541 US 36 (2004), is barred as a matter of 

8 

[* 8]



AD3d 948, 949-950 (2d Dept 2020). 

DEFENDANT'S CLAIM OF IMPROPERLY ADMITTED GANG AFFILIATION 

Similmly lo defendant's argumenl aileging iln: improper admission of DNA evidence, the 

defendant claims that evidence concerning his gang affiliation was improperly admitted by the 

trial court. Ilowcvcr, thi, too is b=cd as" matter of procedural law, as well as on the merits. See 

C.P.L. § 440.10(2)(a); see also People v Jones, 179 AD3d 948, 950 (2d Uept 2020). 

DEFENDNT'S CLAIM THAT DEFENDANT WAS DENIED THE RIGHT TO 
PERFECT HIS DIRECT APPEAL 

The defendanfs argumeni lhat he was deprived the r:ght to perfect his appeal is also df:'v0in 

of merit. The defendant's appeal was in fact perfected and argued before the Appellate Division, 

Second Department. Said appeal was decided on January 22, 2020. As such, the defendant's 

~pplication to vacate his jud!!JI!ent of conviction on the basis of deprivation of his ri);;ht to p.;rfoct 

an appeal is hereby DENIED. See People v Jones, 179 AD3d 948, 950 (2d Dept 2020); see also 

C.P.L. 440.30(4)(a), (c), (d). 

DEFENDANT'S CLAIM TIIf,T THE DECEDENT COULD NOT HAVE GIVEN A 
DYING DECLARATION 

Defendant's argument that the decedent could not have made a dying declaration is without 

of merit, as there 1s absoluteiy no evidenl.::ta: iu the record that vvould even suggest t..'1.e dcci:-dent 

made a dying declaration, rendering this contention merely m.:ademk. As no such statement was 

introduced, the defendant's motion to vacate his judgement of conviction on this basis is hereby 

OFN!RD. 
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Based on the foregoing, the defendant's motion to set aside the defendant's judgment of 

conviction is hereby DENIED in its entirety. 

This constitutes the decision, opinion and Order of this Court (C.P.L.§ 440.30 [7]). 

Dated: June 21, 2021 
Hrooklyn, New York 

Vmcent M. cl Giudice 
Judge of the Court of Claims 
Acting Supreme Court Justice 

-
-.E=:-::N:-;:.,~&=-Ri°iE~D 1

\ 

' 'JUN 2 8 2021 

\ 

.. u11".YT, sUNSHIHE \ _ '7niiNr:f cl.ERK _ 
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