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The following papers were read on defendants™ motions for summary judgment and
claimant’s.cross-motion for pattial sunmary judginent:

1,

Natice-of Motion (M-96008) with Affirmation of Raul E. Matinéz, Esq., with

attached exhibits; filed October 13, 2020;

Expert Affidavit of Steven Paul Thomsen, swern to October 6, 2020;

Memorandum of Law, dated Octaber 9,.2020;

Noti¢e af Motion (M-96009) with Affirmaion-of Raul E. Mastinez, Esq., with
attached exhibits, filed October 13, 2020;

Expert Affidavit of Steven Paul Thomsen, swam to-Gctober. 6, 2020;

Memorandum of Law, dated October9, 2020;
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(A Suppletierital Expert Affidavit of Stéven Paul Thomsen, sworn to.April 6, 2021;

8. Notice of Cross-Motion (CM-96524) with Affirmation of Julio Cesar Romén,
Esq, withattached exhibits, filed March4, 2021

9, Reply Memorandum of Law, dated April-7, 2021;

10,  Affirmation in Reply-of Julio Cesar Romén; Esq:, with attached exhibits, filed
May 13,2021;

11.  Filed papers: Clairi, Answer (Claim No. 128269) arid Claim, Answet (Claim No.
128270).
FACTS

Before the Court are the defendants? motions for summary judgment and claimant’s cross.
thotion for partial surimary judginent 4rising out of claimant’s injury-at a construction site.owned
by defendants-and caused by alleged violations of Labor Law §§ 200 atid 241 (6), and common
law negligence:!

On Juhe. 29,2016, claimant was empioyed by Erie Painting & Maintenance, Inc. (Erie),
which had a contract with defendant New York State Thruway Authority (INYSTA) to sandblast
and paint 10 bridges.over the Thruway.. At the time of the accident, claimant was working as a
“blaster” using a-saridblasting unit, or ARS Unit. The blaster controlled the flow of pressurized

gritthrough a series of hoses to thé nezzle held by the blaster. The Force.of the spray of grit.

‘removed the old paint.and rust from the bridge in préparation for painting: There was'a dead.

man's switch on the.nozzle:and a light'that illuminated the direction-of the spray. A separate,

vdcuuin attached to. the: ARS Uhit, also opérated byEﬁe-.emplbyees, remaved fhe'spent grit and.

_ 'Claimant filed {dentical claims against both defendarits but has agroed to discontinue agpinstthic:State of New
York, Claim No, 128269,
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debris thféugh:a seties.of PVC pipes and-hoises to @ recycling machine. The:Unit was-the size-of
a tractor trailer and was powered by a diesel-fueled generator; both the Unit.and the génerator
were located some distance from. the workers, but were connected to the equipment.used by them
with a series of hoses, PVC-pipes and-electric:cords.. Claimant was blasting while standing on a
platform installed by Erie.under'the bridge, outfitted in protective hood, gloves and boots, and
full body-suit, when his gloved hand geoidently contacted the PVC pipe of the vacuum, With this
contact, he allegedly received a s{rong static shock that caused him-to fall onto the platform:and
be injured.

Pete Toptsidis, the Erie supervisar, testified at his deposition that minot shocks from
contact with the. PV.C.pipes were.common, a point confitmed by the deposition testimony-gf
claimant and co-worker Benvenutti. However, nione were familiar-with the significant: shock felt
by‘claimant except Benivenutti, who testified he experienced that two days before cldimant’s
accident when his foot.contacted the PVC pipe. He testified that he complainedito Toptsidis

before claimant’s accident. be¢ause he kriew it was not hormal and thought something must be

“wrong with, thé equipmerit, and. Toptsidis replied that he would make sure it-was fixed and

properly grounded. Toptsidis denied knowledge:of‘anyane experiencing significant staticshocks
beforeclaimant’s accident,

After claimant’s. unwitnessed accident, Toptsidis ifispected the area and found nothing,

-amiss, He photographed the ground wite-and said the PVC pipes cortained material thiat

‘_gr‘oun‘ded it, so it:did not need to be separagely -gToundcd.

In-addition to contracting with Erie to peiform the.blasting and painting, deféndant

NYSTA alo. contracted with RAVI Engineering (RAVI) to monitor. Erie’s work with daiiy
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ingpeétions-and to.ensure the work complied with the contragt specifications. RAVI

subcontracted with KTA Tator (RTA) to perform some of the inspections: Ail the equipmerit,

iniaterials, afid tools 'were provided by Erie; and Pete Toptsidis directed and supérvised the Erie

workers. Bill 'Taylor; the constriiction supervisor for NYSTA, relied on'the RAVI and KTA
ingpectors to perform the necessary ditéctions and itispections, ant to provide repoits of the

_progiess of the bridge project; ‘Taylor managed other NYSTA projects.and was only on site once:

-every ene fo:two weeks.

Erde’s contrdct with the NYSTA required thiat Eri¢ supervise.its employees, and to sybmit
a safety plan identifyifig all safety-and health concerns; incliding the saféty réquirements to meet
those hazards, Thie contract specifications stated that.the submission of the Project Safely and
Healtl Plan did not relieve Erié from its tesponisibility to “adequately protéct the safety and
health of all workers.” (eéx F, §107-05 [B].) Efieconducted reguldi saféty meetings and set the.
agendas for them. Neither the: RAVI, KTA. inspectors, nor the NYSTA were responsible to. make
sure the equipment met applicable safety. standards. "The irispéctors would make sure workers
were wearing hardhats and safety vests in the roadway, and the inspectors and NYSTA had stop-
-work authotity.. However, neither RAVVKTA nor Taylorhad electrical engineering expertise,
experience with the grounding of electrical equipment, or responsibility to make sure Erie’s
équipihent ' was.propeily grounded. Taylor was hot infoimed of any issués with static shocks
éxperienced by anjone before claimant’s accident.
DECISION

‘Defendant NYSTA"s Motion for Summary Judgmerit
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The caselaw sttongly supports 'defeqdants’ motions dismissing these claims.. It is settled
law, that where the alleged defect or dangerous condition arises from-the gontractor's methods and
the owner exercises no supervisory cotitrol over the opertation, no liability attaches to- the owrter
nnder the common law or-under section 200.0f the Labor Law.” (Lombardi v Stout, 830 N'Y2d
290,295 [1992][citationis omitted];) Fuithermore, “the duty t6 provide a safe place to. work is
not breached when the injury arises.out of a défect in'the [contractor's] own plant, tools and
methods, or through negligent acts, of the [contraétor] occurring as a detail of the wark.”
(Persichilli-y. Triborough Bridge & Tunnel Auth., 16 NY2d 136;.145 [1965][citations omifted].)
Since claimant alleges a safety violation in thé grounding of Etie’s equipment, this is an allegedly
dangerous condition created-by Erie, for which defendants are.not responsible.

Claimant eited to'the inspector’s daily reports prepared by Paul Dudlry; preject enginger,
and Jeremy Moyer; both with RAVIKTA, as evidence of their'supervision of Erié’s-work.
However, a close review of those documents shows detajls of the work performed af specific

[ocations ini the context of the progression of the project, not with supetvision of the manner and

‘methads-used by Erie eniployees: Neitlier §:200 or common'law hégligence liability attaches:to

defendants’ general supervision and presence at the work:site to check on the progress of the
work and compliance with building specifications, nor to defendants’ ability-to issue a stop-werk

ordet. (see Lizo v New York State Thritway Authority, UID No. 2019-029-018 [Ct CI, Mignano,

J. Mar. 13, 2019%; Gasques. v State of New- York,'59 AD3d 666 [2d Dept 2009], certified guestion

answered, order affd,15 NY3d 869 [2010]; McLeod v Corporation of Presiding Bishop of
Chuich of Jesus Christ of Latter Day Sts., 41 AD3d 796, 798 [2d Dept 2007J;. Riley v Stickl

Const, Cp., 242 AD2d;936, 937 [4th Dept 1997}, abrog'ated.bn-dthér'grbuﬁ'c?s by McKay v
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Weeden; 148 AD3d-1718 [4th Dept 2617].) These arguments ate-inSufﬁciept 1o defeat

defendants’ argument with respect to. this section of the Labor Law or commion law negligence:

2 Labor Law § 241 (6)
The analysis of'a defendants’ liabjlity under this statute is sighificantly différent than that
for Labor Law §.200,

“[W]e have repeatedly recogrized that sectioh'241(6) imposes a
nondelegable duty upon an pwnerer. genetal contractor to rcspond in

to conduct their constmetlong demolmoxi or excavatloh operandns 50 as.to
provide for the-reasohable.and adequate protection of the persons
employed therein. Thus, once it has been alieged ‘that a concrete
speoifieation of the Code ‘has beeri violated, it is for the _]Ury to détermine.
whether the hegligence of some party to,.or partrcxpant in, the construction.
project caused plaintiff's injury. If proven, the genefal contractor (or
owner, as the case may be) is yicariously liable without regard to his or her
fault.*

(Rizzuto. v L.A. Wengey Contr. Co., 91 NY2d 343, 350 [1998] [internal citations omitted],)
Furthermore, claimant need not prove that defendant exercised supervision or eontrol over his
worksite, (Ross v Curtis:Palmer Hydro-Electric Co:, 81 NY2d 494, 502 [1993).) And, “[s]ince
-an owner or _ggne_x_'gl contractor’s vigarious liability under sgction 241{6) is not dependent on its
personal capability fo prevent or cure.a dangerous condition, the absence of actual or constructive
notice suffisient to prevent or cure must.alsop be irrelevant....” (Rizzuto at 352.) Finally,a
violation of Indystrial Gode, “while not con¢lusive.on the.question of negligerice, would thus
‘constitute:some evidence of negligence and theréby reserve,.for resolution by a juty, the issue of*
whether thie équipment,.operation ot conduct at:the warksite was reasonable-and adequate:under

the parficular circumstances.” (Rizzutoat:351.)
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Claimant alleged the following Industrial Codg violations in’his claim and bill of
particulars: 12 NYCRR23-1.5:+1.8; -1.10; -1.13; -1,26 +1.33; -2.1; -2:8;-3.2;.-3.3; -9.2;.and
-11.2, Howevef, in oppositiofi 1o defendants’ motions and in suppert-of his.cross motion,
claitfiant, rdised. only viclations of 12 NYCRR 23-1.5 (c) (3) and 9:2 (a), withiout addressing the
others, Thetefore, the Coutt finds that ¢laimant abandoned cldinis based in the other sections of
the Code:

Singe ¥[t]he interpretation of an Industrial Code regulation and determination as te
whether a-particular condition is within'the scope of the regulation present guestions of law fot
the court”, the Coyirt inust decide the applicability of thest two sections of the Code to the facts:
of this.case. (Messina.v City of New York,:300 AD2d.121,.123 [1st Dept 2002] [eitations
omiteed].)

‘Section 23-1.5 of the Code entitled “General responsibility of employers™ provides
‘that.

“THese general provisions:shall not be-construed or applied in
contravention of any specific provisions of this Part (rule).

(¢) Condition of equipment and safeguards.

(3) All safety-devices, safeguards.and equipment.in use shall be.kept sound
dhd operable, and shall be immediately fepaired or festored or immediately
removed from the job site if damaged.”

In.relying on thig section, claimant must prove that it is moYe than'just a generdl statererit but'
“gives-a specific, positive command, and is applicablg to the facts.of the case.” (Miles v Buffalo

State Alumni Assn., Ind,, 121 AD3d 1573, 1574 [4th Dept.2014] [citation omitted].) As conceded
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by défenddnts, thiis section of the:Code does support a § 241(6) claim, (ses Shaw v Scepter, Inc.,
187 AD3d 1662 [4th Dept 2020]; Salerna v Diocese of Buffalo, NY, 161 AD3d 1522, 1524 [4th
Dept 2018].) Howevet, defendarits:argued that this.seetion only applied in sifuations in which a
protective gusard of safety feature was-missing or in disrepair, and thiat the. PV'C pipe that
allepedly shocked elaimant was not a safety device or safety related equipment. This

initerpretatiph is too fiarrow. Granted, imiany cases in which this Section was discussed dealt with

‘malfunctioning.or absent safety features, hut others involved allégedly defecfive machinery and

tools that caused injury (e.g. Shaw v Scepter, Tne., 187 AD3d.1662 [4th Dept. 2020] [defective.
winch}), and a plain feading of the sectioh réferences*‘sound and operable” equipnient. Here,,
claimant argued that the PVC pipe (& component of the vacuum equipment) was.nét prroperly
grounded (a safety device). Therefore, this section is applicable and-supports.a Labor Law § 241
(6) claim,
Section 23-9 of the Code,. pntiﬂed"*Power—O'perated Equipment”, provides
“Section 23-9.1. Application of this Subpart

The provisions of this Subpatt shall apply to-power-operated heavy .
equipment orrmachinery used in ¢onstruction, demolition and excavation-
operations...”

“Sectiori 23-9.2 (8) General Requirements for-Power-Operated Equipment

(a) Miintenance. All power-operated equipment shall be maintained in
‘good repair and in proper operating conditior at all timies: Sufficient
inspections of adequate frequency:shall be-made-of such equipment to
insure siich maintenarice. Upan discovery. any structural defect or unsafe
condition in such equipment:shall be corrected by hecessary.repairs:or
replacement. The sericing and repair of such.equipment shall be
perfotmed by or under the supervision of desighated peisons. Any
servicing on repamng of such equipment shall be performed only-while
such equipment is at rest.” (emphasis added,)
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"The Court of Appeals held that the third sentence of thie regulation “thandates.& distinct standard
of conduct, rather than a general reiferation of common-law principles” and that “[t]he next two.
sentenices of the regulation describe requiréments for setvicing and repaiting the equipment.”
(Misicki y Caradonna, 12 NY3d 511, 521 [2009].), Defendants argued that this section is enly
applicable to “heavy equifiment™ which does not desciibe the PVIC pipe. However, this
limitationsignores that faict that the PVC pipe was a component of the ARS Unit,.an enormous
piece of equipment that powered both the grit blaster and-vacuum for the-spent-debris, operated
by at least 4 workers at the same time: Although the Industridl Code does nat define “power-
operated equipmeént”, the Unit heing vsed. by ¢laimant was power-operated and Section 23-9:2 (a)
applies to. “all” such-equipment. The categories of equipment for which there are specific:
regulations in Sections 23-9.3. through 9.11 do involve-activities such as material handling,
excavating, and earthmoving, which defendants argued are very different fron the machinery
involved in:claimant’s accident. However, courts have applied a less rigid standard. (see Goleg-v
Dock St: Constr,, LLC, 186'AD3d 463, 464 [2d Dept 2020] [orushed by, the pump ina pumper
truck]; Picgolo v St. Johri's Home jorthe Aging, 11 AD3d 884, 885 [4th Dept 2004] [a blast-of
air emittéd from the hose opa flush truck that caused plaintiff'to be-lifted into the air and to fall
to the ground]s Cappgbianca:v Skanska USA Bldg. Inc., 99 AD3d 139, 147 [1st Dept 2012]
fstationary wet saw] ) Itetestingly, the Court of Appeals avoided deciding:whether Sestion 23
'9.2.(a)y applied to an electrically-powered hand tool because the issue was not raised. (Misieki'v
Caradonng, 12 NY3d 511, 520.[2009)) Therefore, this section is applicable-and suppotts-a

Labor Law § 241 (6) claith.
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The Court fiids that defendant’s expert electrical enginegr, Steven Thomsen, focused
miost:of his:report to addressing the issue of whether the alleged shock was-due to exposure toa
liveelectric powet citcuit. Aftér analyzing all the'poteniial sources of an elécttic current; he
concluded that there was no such exposure and briefly turned to the issue of th¢ static electricity
in thié PVCpipe, He conceded “[t]he used grit returriiiig to the ARS Unjt, which passed through
thé PVC pipe, could cause-a buildup of static electtic.charge, which would have digsipated and
shocked Mr, Saraiya, when he:tonched the PVG pipe.” He did nai, opine on the potentjal force'of
the shock:or if it could have biéen prevented, and his silence on these issues:is ¢ritical, leaving the
Court no alternative but.ta.deny ‘the totiong based-on Lahoi Law § 241 (6) without the burden
shifting to-claimant.

Clairiant’$ Cross. Motion for Sumnnary Judginent

Claimant’s motion is sapported by the affidavit of Tames Orosz, electtical engineering
expert, who-opined that the PVC pipe was not properly grounded, leading to-the accumulation of
a sigitificant static charge that was sufficient fo knock clajmant off his feet. Defendant argued
that this opinion should berejected because Mr. Qrosz failed to provide a basis-for his opinion
and relied upon an jnapplicable regulation. ‘The Court agrees. His affidavit consisted of restating:
¢laimant’s description 6f how'the shock knocked him t6 the grotind, with the statement that PVC
piping can acéumulate static tharge that can knock a-man down, but he: failed to offer & scientific

explanation for that occurrence. He referenced a federal OSHA regulation, 49-CFR: 1922,

%.Since OSHA regulates oiily. the: relstionship betweén employers. and employses, it irposes rio duty on an.
owner or-general coptractor upon which te base Labor Law_§ 241(6) Uability. (Pellesckiv City of Rochester, 198:AD2d
762; 763 (4th Dept 1993].)
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pertaining to the tégnsport of gas by pipelirie facilities, which is-obviousty not.applicable, and a
randomn ¢hart from an uncited study at Ohio State University, which offered no value to his
opinion: ‘Since his reliance on the method recamnrended by 49°CFR 192 is without foundation,
his affidavit presénited 1o basis for the conclusion that the PV piping was unsafe of deféetdi,
or howit should have beetr grounded,

Claimarit's éubn;issibns in fuither support of his motion and the supplemental affidavit of
Mr. Qrosz is-also unavailing, He focused on how: the LED light ceuld have exploded but did net.
provide any support, beyond speculation, for his ptemise that elaimant.sustained a significant
shook causeéd by improper grounding, In'this affiddvit, he relied upon the same OSHA-standard
and iritroduced Nationia] Fire Protection Association (NFPA) standards. Without-authority: for
relying upon NFPA standards in a 241(6) claim, governed by the Industrial Cade, thiis Court finds
these standards to. be inapplicable..

Furthermore, claimant-atgued that Erie 'was notified of the static shock potential when.a

o-worker complained-of it to the Erie supervisor, Toptsidis, a fact Toptsidis denied. .So, there

areissues of fact whether the PVC pipe was defectively or improperly grounded and, if'so,
whéther Erie had the requisite noticg of the defect. (Shav:v Scepters Inc:, 187 AD3d 1662 [4th
Dept 2020]; Salerno v Diocese of Buffalo, 161-AD3d 1522, 1523 [4th Dept.2018].) There are
also-quiestioris of fact'whether the méthods-and equipment used by Erie provided “reasonable-and
adequate protection ahd sdfety for workers” given the infrequency of similar incidénts and

applicable safetyrules and regulations promulgated by-the Commissjoner of the Department of

"Labor. (Ross v Curtis—Palmer Hydro~Elec. Co,, 81 NY2d 494, 501-502 [1993].)

Theiefore, it is heteby
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ORDERED, defendants? motibns for summary judgment of the Labor Law
§ 200-and cornmon law negligence claims in Claim No. 128270 is granted and these causes of
action gre dismissed. from the. complaint; ‘and'jt is further-

ORDERED, deftndants’ motions for summary judgnient-of the Labor Law § 241(6) in
Cldim No. 12827 is.denied; and it'is fuither

ORDERED, claimant’s cross.motion for:surhmary judgment in Claim No, 128270 is

“denied..

Rochester; New York [
- e o —

:D,EBRA A. MARTIN
Judge of the Court of Clalms
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