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STATE-.OF· NEW YORK C.OURT OF CLA.IMS 

.. ..;. 
1SlATE -OF NEW YORK a.ncil NEW'YORK 
STATE. TMRUWAV AUTHO.RITY; 

Oe.fendallts. 

HON. 'DEBRA A. MARTIN 
J.udge of·tr,e ·court of. Claims 

APPEARANCES: For Claimant: 

FILED 
06/09/2021 

NYL°Olllt?Ol'CWNS 
.\IJl,\11,'\". 11,"'V 

DECl~ION AND 
ORDER 

Clal.m ·No.e. .128269 
1.2P21P 

Motion N'os. M-96i)Q8 
M:.96009 

-e~-Dss2:.i 

"LAW" OFFIC~s· O.F LAWRENCE PE~RY"BIONOI. p:c. 
BY:· .JULIO CESAR RO~AN, E·SA.• 

:For Defen.daiits.:· 
GOLDSERG·::sEQALL.A, LLP 
BY~ AAULE. MAR'rlNEZ,. ES.Q. 

T.he f<.>llPwlilg papers were reao 9µ ,d.efeod_a,nts-•· mo'tlotrs for ~i.m1int\l"Y judgment and 
elaimapC:s.~ross-motion f()r p~ial swpmatyju~gment~ 

1. NQtiqe -of Maµo,.n ~:..~600.8) with Affinnation· o( Raul ·E. M~ne.i; Esq., with 
·attached·exhibi.ts; filed.Ootober 1'3; 2020; · . . . 

2. .Expert. Affi(ilavit of Steven·P.auJ Thomse~ swam to: Octo~t 6~ 2020~ 

3, Memoi;~duip ofL}.lw,.q~ted Octo~r 9,.2oi9; 

4. Notice af Motion (M-96009) with Affirm:atiori.of Ra,uJ E. M~nez. Esq., "4th 
.attacbecl exhibit$,,.file4 0.ctober 1.3, 202(); 

5". ExpertAffida.vit-ofS.teven:Paul fhomsen, sWQm to:C5¢Jtlber-.6, 2tl20; 

6. M~qiorangum of.Law:, d~ted 0ctober·9;2020; 
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7., SuppletneJ?.l~ ~pert,-Affioa,vit of Steven :pauf Thomsen, sworn to.Aprii 6\ 2'621; 

8. Notice pf Cross-:Motio~ (C.tvi-9<,Sl4) w.ith ~ffitm~tio'n of.Julio Cesar RQ~~n, 
Esqu \VitJL:attached.exh,bits,,filed March-'4, 2021-; 

·9, Reply Memor@ndum of.Law,. dat~d Ap.ril-7, 2()2 l; 

lO, Affirmation in Reply. 'Of Julio .Cesar R-om~; Esqi, with ·attached' exhibits,. filed 
May 13~_-202l;·_ . 

11. F~led·'.P~pers: Ciaim •. ~wer'(Clail'n No, 1-28269) and Claim, Answer (Claim No. 
128270.), 

'FACT.S 
Befqre. Uie Court~ .the defendants~ inotior1$ for·s:1:1mmaey ju~gmentand Qlaima-qt1;s· ctQ's$. 

mo.tion·for partial ·summary·judginent ~ri'sing_ out of daimant's 'injury-at- a CC>J)$tructipn .site, Q\'Vlle(J 

~y·-defen:dants-and eaused-by·aUeg¢d Y_ialations bf Labor Law~§ 200 and 241 (6), artcf cginmo~ 

law n~gligence. ! 

On June.29, .. 201.6; ·c.daiman.t was em:eiore:ci by Erie·Paintin~ & Mairitenan'cet Inc. (Erie). 

whicp. h~~ ~ cpptratt ~th defenda,nt 'N~w York.Sta~e Thruway-Authority (NYSTA.Jlo sandblast 

and paint 1 Q·bnclges.ov,er·the-Thrµway. .. A~.the tim~ gfthe E(ocid.~t. elaitpant was wqrking as a 

t~blaster'-' using a-sartdblaatin~:unit, or AR$ Unit~ The blaster-oQntrQlle.d the f19w Qfpr.e,s~ize9 

grit through .a .series of hoses to the nozzie. held. by the: blaster.- The force·.of tbe spray n'f ~it. 

_remo~e.d ~e old. pain~,aqd ~st :from th<} bridg~ tn pr¢paratic>µ forp.ainti~g_; Titer~ was';a dead. 

mal\~S switch on tbe-nozz1e:anp,a light.:t.hat ill~ill~te~ the.direction·o.fthe.spray.. -'A separate. 

vacuum .attached to. the:-A:RS lJnit.. also operated by Erie-.~loyees, rem0wd the·spent 8rit Qnd. 

. 1 C.lilm~nt_filed, {4cn~cal olaim1$.llpln)lt ~citb ~ete~dari~6ut 1)0$ aped 10 disconlinuo.aplnst'the:State' otNovi 
Y.ork. ·01at~ ~o_. 128269: 
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debris ~itougb:_1:1--setie_s..of'~VC _PiP.!'S and~ho~s t9 ,frecyclinft machine.- Thtr Unh was·the- size·.of 

a tractor tr.ail~r ~d was w.w~red by acltesel".fueled g~nerat~r;.l~Qtp theUhitJmd. Jhe _g~ne~or· 

were located some distance-from. the work.ei;s,.'but-were.connected to the eq:uipmeilt.used'b.y .them 

with a _seri~s of hose~. PV:C'.pipe~ ~d··~•~.Qitic.- cards .. ·cJ~P.ri,t' was blasting while ~f8,ll~ing on ~ 

platfonninstalleo by Erie.undettfu~ btidg~. outfitted-in prot~tive hood, g~nves and boots,.-and 

ftJll body--sujt. w~~n his gloved, hflJld M.oidently~ncacted tne PVC- pipe. ofth~ vacu~: With this 

con~!, h~ aU'~g¢ly rec~ived a s.troQg static- shoe~. that caus~d hi'm• tQ fall qpto ~~ pla¢"onn:a~d 

~inJured. 

Pete Tci"ptsidis~ the Erie. ~tj~rvis~r. t~tifie,:t at his dtp.O'sitlQn $at minor·sh~c~ from 

contact with the PY.er pipes· were-ce,mmop, a poiAt confitme_d by th~: deposition tc~timony-Qf 

claimant ani:I co-Worker Benvenutti. However. none were familiar-with the•.significant' shoek felt 

l?Y:~,imant except Benvenutti.,. who.testified he ~xperlenced tqat twt> pays before oMiin:~t'~ 

acc.ideirt wlle.n hi~ foot-coQtacted the.PVC pipe. ,ae t~stined·tAAt-he co.mplained;to. Tqpijidis 

before claimant's acetdent.because lte ·kriew it was notnatmal· an:d .thou~t something: must be 

·Wo1'K with ~e e<:l.W;pment,. mid.Toptsi~is replied that he-wot,114 make sl.ll'e it·was-foted and 

properly grounded. tQp~idis de.~ied ~<,nowl~gC;o£1tnyQpe experienoip.g·s~gni_fic~tsta.tii;: -shoc'ks 

b:efore'Olaimant~s accident, 

After claimanl's'. unwitnessed acci'dent,_ Toptsitlis inspected tbe atea. and feund 'nothing_ 

-~iss .. HephotQsra:phea the g<>lJJld·wµ-(;•md ·said ~e·PVC:pipe.s ~oritain,ed material that• 

·~ou~aed it, so it:did not.~eed to be separateiy-iP'ounded. 

111!-addition. to ~nftacting with .Erie to petJ:ban the.-blastfng and painting, d'efendant 

NYSTA ~J$Q'.·contr-a:~te~.twith R,A yr EngineefuJg (RA,yI}·to monitor.Erie's-w.ol!k with daii:y 
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i~,s~ctiorts-~d tQ.ensure th~work·cn~p~ied ~tli t~e cbntr119t speoifications. RA vr 

subcontqiotecl·w.ith Kt.A T.1$r ~TA) l;o :perform. so.m~·ofthe.inspectiohs, A:11 the.eq~pl)'lerlt, 

-materials, ·aftd: tools were· provided· by= Erl~; and-'Pete ToptSidis dlrected and supervise-d the.:Erie 

',)'Orkers_. BiWTaylor;. th~ cQnstru~tion !Jupervis_o_r fqr NYSTA, r~li~ on ·the M VI ~d KTA 

~mspeetor~ to perf<;>nn ~e .necessary:dit¢cti·ons and itJ"speationsl -and 10 provide- reP.Oits of the 

.ptogi"~~ o'filie biidgj.,.projec~ 'TaylQr.man!lged olher NY.STA f?r<?je_~ts·.and was ol'lly on-site once­

-~v~ry ene Jo·:two weelcs. 

Erle' s contract-with the NY'STA requh·ed that Brie. supervise-its employees, ancl to-submit 

a safety plan iµ-~jitifyiijg ,11_.sa:fety•BAd healt}l (?Onpemsi i~clu<Ung the ~ety requireQl'ents-~o meet 

thas~ hazards. The; .conti-aot speoft1cations·-st~tc=d 1h~.the 'Sllbtmssion of the-.Project Safety a~d 

Healtli.Plari did-·ilot·relieve·Ene from its 'te§porlsibility to ''1adequate~y _pl'0tect tite safe~·and 

hea,I~h.of al.l worke~.•f ((Sx E, .§1'.01--05 [BJ:) Eti~·conducted.:re~latsafety meetinga and-set th~ 

agendas-for -them. Neithertbe-:RAVI, l<.TA.insp~ctors,·nor the NY$iA wer~ responsible-to-m~ke 

.sure the· equipment met -~licanle -safety. standartis, 'The ·iris_p~ctors :would makb sur.C!I workers 

were we~l~g hardhats ·4n_d s~f~ty ves~ in the roadway, ~d tt:,.e i~~_peclors and NYSTA had s'top­

·wor~ i,.uthoijty .. t{Qw~:ver,-neitb.er RA. VIJK.TA n.or Taylor·hadeh;ctri.~l engineering ,e).Cp~ri:is~~ 

e~rienoe with the groundi•ng of electrical ~uipmen¼ .. o.t ~onsibility to m.ake -sure Et1e~s 

equig#\~t:was.p1'Qpei'ly:grounded. Taylor was·.n.ot .infoi:med-of'any, issues with·stafic shoeks 

e~perien.~:·by ~y,one before clai~~1'$ ~cciden.t. 

DECISION 

'Defendant NYST A"s Motion for SumJnMY, Judgmerit 

1. Labar Law '§ 20'0 art& cominor(·Jow neQHgence clairtt 

.. . ... . ... .. -·-· - • --,-

.-
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The caselaw stt9ngly_ supports $fel}4ants' mo_t.i=pns dis~issing these claims .. ~1It is settled 

law. tnal. w~ere-the ~~gec;l c{~fe~t 9r gang~rou.s. condition.arises .frqni-:the 0_91'1.tra~lar-!~ me~4s·and 

the own:er'exetcises·no·superv.isoty control G>vel' the operation_, no liability attaches to-the ewrter 

W1der lh~ cotnmon l~w o:i:·~~ei: ~Qti.on 200.ofth~ Labar.41w." (Lombardi v .S.toui1 80-NYQd 

2go,.195 [l992][citatiorts omitted];) Futthe.tmore, "the <:tuty-to provide a safe place to. work·1s 

not ·t;reached when t~~- injuty 81'l)~s,-out of a defeQt in•the [eon1mcto~sJ own pla~t. .tools and 

method~,- or thr~,ugh· ne.gligen.t acts. of th~ "[q~mt;l'~QtQrJ ocqqq.µig ·as a, detail of.the wodc. ,, 

(P.ersichilti-31. TriboroughBtidge & Tunnel.Ailth.) 16 NY2d t36; .. 14S [19.6.SJL'Citatipns. omi~~d].) 

-Since _claipi~ht:alleges .a jQ.fety;viQlatiQn· in the groupuiilg-Qf Etie.,·s. equipment, tliis is -art alletedly 

d.apgc;rous cop,dition creat~d-by Erie. for whi<?.h defenditnts are.119t re~ponsi.ble. 

ClaiJ:nanl,eited to ·the inspec.tor's dailr re.ports prepared ~Y. Paul ·nudJir; preject engin~er, 

aqd J~r.~ny .fyfoy.e.r; b.o~ 'with ~ VII.KTA, ~ ~viti¢ilc~ o:ftheir~pe;rv.isioo :of·Erie''$·work: 

H.owever,. ·a .close .review of those documents -sbo..ws detajls .or th~• WO* petforme.d a.t .spedfic 

lo~ti6ns iri tht con~xt ef'the pr<>:~ession of tht., project~ rtot with s~petvision of.the manner aJ1d' 

methods ·us~d by Brie employees~ Neither.§ ,~00 .or common:law hegligence lia:bility aftaches:fo 

defendanlSt g~n.eral supefYisic;m. a,n.d presence at ~e work 1*~ tQ .chec~ op Jlie-ptogr~s.s of the 

w6tk and compliance with buildi~.!J specfficatfons, nor to. def~ndants' ability-to iS$UC a.stop-:w.erk­

order. (~ee·L~o v ]few York State ,ThrilWayA.uth<Jr.ity, 01D No. 20] 9-029-0J'.8 [Ct Cl, Mignano~ 

_J. Mar; '1'3, 2019.]; Gasqu,e;.v Sta.re of }feW· fol'k. .. S.9 A.D3d 666. [2d Dept2009], cet-tljle.d question 

anawerelt nrd11r al[d,1'5 NY3d 869. [201.0]; McLeod_:v.Corpor..allon of P1:e.,fding Bis_hop of 

9,huf&li ofJ.eS!!i Cht'i$t ·of Latter E>tzy Sts., 4.f .AD3tl 79.61: 198 [2d Dept 2007-]; . .k.i/ey V. StJcld 

Const. Cp., 242 ~I)"2d,:'936, 937 (4th Dept 1997], a1;-rogated.c11-other·grounils by McKay.,, 
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.We-,tder,; r48 AD3d·1718 t4th Dept-20'1_7] . .) These argum~nts ate:insuffic°ie~rto defeat 

-<i.~fend~ts• -~gument·wit4.resP.ec.t to,~i~ section oftpe-~~or Law .or conuno.il Jiw~egliience, 

Jµe e.tuJ.l,ysil;! · of,;t d~enqants" 1iabj~~ty·uqtler this• .sta~te· .is :s~gtiifitan.tly different ·t~an-tb~t 

fur Labor Law· §-200, 

''.(W]e have .repeatedly reeogriized111,at seetiQ°b'2:4 l f6) imposes a 
nondeiegable duty upon an owner-er. general contractor'to r~spond: in 
d~ages for iaj4t,ie.s· !lUStaqted. du, to di,other prirry's n'eglfger,ce.ii,, fa~ling 
to ·conduct their. construction, demolition orexcavatioh =operations ·so as. to· 
prc;,viae for the,reasonable,and ·a4eqµate protectio.11 of-the persons 
~mpJoye.d 't:ne~in. Thus,. '?nee Jt h8$ ~n all~g~d ·t~t_ a conc~e 
~eoifi~tion dfthe ~~de ha's been y.iolated·~ it is for the j_uryto detel'ntine . 
whether the negiigence of.some p$1y to,.or partfoipe:nt .111, .the construction. 
,PJ:9je.ct cause.d pl'ain~iffs iryµcy .. lf pro'\len,_ the _gen_eral C<intractor (or 
owtier, ·as ih~-ease ~ay bel i$ yicariously Uabi~\.vithout tegard to bis·or her 
fauJt;'i 

(ftiz~i,tc,;-v L.11,. Wer.zget Contr. Co., 91 ijY2ij, 3.43,JSQ [199.8] [intem~l pi~tions op')itteclD 

Furthenn9~t.claimant; need not prove:that defen<lant exertis.e~f~per-vislo11 or eoJttro( over his 

work,site, (Ross v Cur.tls..Palmer Hydr.o-El~c,tJ:lc Go:, 81 NY.2d 4!>4.,,'502 [1993).) And1 ''[s]ince 

·an own~ or ~~nera.l 9ontµ,ctor's vi~eus lim.:,ility UJ'ld~r ~cti:pn 74.1(6} is ~ot (Jep~dent.Qn it_s 

p~rsonal capability to pr~ve1;1t_ or -cure.a d~gerQQS ·concljtion, the aQsenc.e of ~ctual or constructive 

notice sufficient to ,prevent or ture·muttalso be irrelevant., .. ,:'" (R:iButo at 3.52.) Finally,.,a­

vlolation i;lf'lndµstrial .Gode, "w,hile not,conel~i:v.e .on. the-<Westjon ef .tie~l'i~etice_, would· thus· 

·9on.stitute::som~ 'e.vtdence ()j n,glig~nof#. and tpereby :t:e!!er.ve,.fcfr l'<'~~lution by ajuty~ the. iss\J,e· of· 

wliefher the equipment,.opere:tfon or conduct at:the wQtks1te WijS reasonflhl~--~d ~deq~te:under 

the pBI:f:ictii~ c~cumstances;•• (~izzt!f<J :at351 .) 
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Claim.~t ~Ieged the· (oil.owing Industrial Cede '1olatrons· ih.'his claim and bill .of. 

-il.21 Howevet; in:opposition:tb defendants~ motib.ns and m.sup_port:·o.fhis-c.ross·motion, 

cllliri1ant .. ntjse<;f. qnly vi'ol~o.n~· of l21'JY.CRR 23-1.5 (c) (3) ~nd -'9.2 (~), wi!hout a9pressing:·the 

others. Therefore,.th~ C<>utt.firtds that c.la'imant ab~dontd claims b'ased in the other sections of 

the.·CQqe. 

Sinpe 1'[t]h~ iilt~r,p~tatfol\ ·Pf anJndQstrhd CQde· regulation and dete.r-minJltion .as. t~ 

wlieth.er ·a-·~iculal" .condition is within 'the soop.e of the regulation present q'uestions of law· fot 

the ~outt" ,.the Qoµrt i'n~st d~~i~e ~~ .. ~pplicability .of'these two ~~~tj.ons ~f 1Jte ·code to ~e facts· 

.of.this. case. (M~ssin:a, v Cit,Y. ofNew ]'.'ork,;3.00 AD2d.12l ,.123 [l st. Dept 700~][~.itations 

•omitted].) 

,sectiQn·2~-\ .~· of ~e ~ode entitled ''Oe~eya~.respoQ~ibiJity of empk~yel'$" prov.ides 

'that. 

·"Tij.ese general proyisions= $hall hot be-oon~tru,etl or ~pplied in 
contravention ofal!Y sp~cific p,roy.isfons of'this.P.art (rule}. 

{~} Co1;1.ditiQJ1 of equipm~lit anc;l s~feguards. 

(3") All safety-'.deyices. safegwp-ds. f1.n4 ec11uipme~~-in u~~ sµalf'be-kept sout\d 
!ibd: operable,-and shll!l !)e- i$n~diately tepair~d or resto_red or immediately 
r.emo:ved from the jO"b..site if 'dama_ged}' 

:In.re&Y.ing,oh thilr'secti9.n, claimant µiust prov~ that'it,is-more tha1fju~t a senentl s~t~ment·but· 

"give.~•·a spec.ific, po~itiv~-pp~and-, and j:S1l,t)plicab1~ to ~h~.facts .ofthe c~se." (Mile.$ v Buffalo 

State Alumhi :Assn., .Jno., ,121 AD3d '15-73, 1S74'[4th t>ept.2014J[citatfon·omitted].) As·concede.d 

[* 7]



P.age8 

by d~fendi\n~, this seetion :of the•Code does-·sup'pOrt a §· 241 ( 6) olaim. (sec Shaw 1.• Scepter, ln-c. .• 

1.81 AD.Jd 1661 (4th. Dept 2oio]; Sa.ler~o v D.ioc:ese .qf B~lp, _NY; 16 ·t AD3d 1 S22, 1S24 [~th 

Dept 2(l°l 8].) Howevet, defendants:argued 1bat'this· . .seetlon o~y applied in situatiol1$ in which a 

P,ro.tectj've gu~r.d'. ot safety f~afu~. was-ttij'8sing_ or in: qisrepair, a:n~ thl!-t ti,_e.P,V.C pipe that 

.alle~edly shoeked :elaimant was not .a safety de.vi'ce or safety related-equipment. This 

·interp,reta'.dbfi.i~ to~ nar:rQw. 9rant~~ ni1lll¥ case.sin wl:iich fuis.·sec.tion was .discussed dealt with 

·ma1fiinc,-ioning.or .. ~s.ent safety f~f;ure~ ·but oth~. ipvolv~d aJ.legedty ~~{~jive, ~cµinecy and 

tools·that caus¢<1 injul'l:' (~& Shaw ~.Sc.{!pter, ln11.~. is7 AD3d.1662 [4th Dept.2020] '[defective. 

Winch]),~~ a: t;,laii) te11ding· of the !foetion.rete~e-s··•so~nd an,d-op~able'' equipni-ent. Here~: 

-cla.imant.llJ;gued that .th~ PVC pipe .(a ca~p.o.n~nt Qf'lbe ;vacul,'llll ~q_uipmer10 ,~. not proper1y 

grounded ( a.safety device)'. TMrefor~; ·this. section .is applica.ble and·suppcsrts. a Labor-Law §· l4 l 

.(6)el1:µm, 

Sectipn 23~9· of the Code •.. entit1.ed ·".Powe.r-Operated Eqqipment''., prov.ides . . 

"-Scbtion 23:-9.1. Application of.this ·suopart 

The provision~ Qftbis Su11parl ~hall applY.·to•power.-~penitea heavy· 
e.quipm~t or·machinery·us~d in.coJ,lSµ,.i~tio,n,, demQlitjon '8,nd excavatlon.· 
operatjQns ... ,. 

'~Se.ctiort 23'-9.2 (a} General Requirements for·.Power~Opera:ted Equipment 

(a}:Maµitellan~~- All power-operated eq~j~erit shall be m!ll~tained in 
·good repair amUn proper operating condition at all timesi Stiffioient 
inspectlo.ns of adequate:fresiu~ncy.shl!J1 be·mad~:of such. (:_quipmerif to 
~~ ~pc1' mait\teli~rtce. ·Up_(!,i.discove,ry,, aey structuratdefect or u_r,sqfe 
co·nditlon 1n such-equipment'shall be eorre.eted-by-1tece$sar.y.repairs.'01! 
rep/a.cement. The servlJ:ing-and. ~pair -pf &µch :e,quipqient.s~~l he. 
~onned by orunderthe-:;q))(?rvisioil of desi-gpated:persons. Any 
servi&ini 011 .tepafring of such equipment shalJ. bC; perform~d only·while 
~1.Wh eq~ipment .js_ at res.i." (empb~~ls. aclded .. ) . 
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·The _Court Qf App~als held :fbat•Jlle thirq ~~ntc;n(?C. oftije reg_ulation "mandates.a: distiaot stancfard· 

of condu<lt, rat.Jier.tban .. a general re.itwation. of..comm9.rt:-law pi,iAQ.ipl:es" and· that '~(t]h~ next fv!ci. 

,sentences of tbe-~gulatioil de-scribe reciuirements for·servicins-and ¢pairing the.equipment •r 

(Mislcki. v Cqraponnai .12 NYJd 5'l,1, $21 [70Q9.J.), Defe~dan~- ~t:gtted'tha~ tlli$ see#on is aµly 

.applicable to nheavy equipment~'which does not describe the PVC pipe . .F.Iowever .... this 

limit-atfon~i-gn-ores that fact that the PVC .pipe. was a tomponent of the ARS U'n'it,. an -enQrmous 

pj¢.ce o_f.equjpm~p.t 'that powered-both l~e grit bl~W: and··vac_µ\l_m fo.r ~he·spe.nt.-deb~s. ap~~ted 

by, at least 4 workers at. the same time.: .Aitholi'_gb. the IndUSfrial :.C-o.de does. not de.fine "'power­

opera~d ,egµ1pment'\ the Unit be~g ~ed, by elajin~t was .powei;-op~rated-and S.ection23-9~2 (a) 

applies to. "aIJ•i such-~uipµiel)t .. The categor.ies. ~fequipment.for wl~~h (her~ are specific. 

regulations in Sections 23:-913. through 9.ll do.in.vo1Y-e.activities. such as.'material:1landling, 

ex~~ating, an4 ~oYiilg, whi9)1 pefe'1dant,s argued are very different ftom the machinery 

inv..olved. in-:clhl,mant.'s accident. :Howeve.x, c.ourts llftv~ ~PI?lie.d 11. l~s.s rigid.st11ndard·. ·(see Gofe~-v 

.bock St: Constr-., LLG• 186:ADJd 463,464 [2d Dept 2b2D] 'totushed by; the·pwnp.in·a pumper 

truck]~ P..ic~olo v S,t, John's H_ome for- th(! Aging, 11 AD)d '.884 •. 88·5' [4th Dept 2004] [a tilast-of 

iiµ' emitte~ ~m ~e hose oiu flush trµck l~t' C.f!.QSCQ plaj.ntjf{'\6 be-Imed into ihtrnll' ~d .to fa.I) 

to the ground]; Cappa.bianc(l:v SKarf.rka fJSA .Bldg .. Jn~., 99 AD3d.l39,.147 _[J;Q.DeP.t 2012] 

fstiltionm;y wet Sa\J?):) Interestingly~ the Court of A_p_p'eals a\loioed dedding,whetherSection i3r 

·9J.[{l}applied to.an cJe9f:l'ically-powered·hand teQI QC®µse the issue. w.~ not.~ised,. (MWckl'v 

Caradonna, 12 NY~d SU .. SiO. [2009]:) ther.efor~, this :.section i~ a~p.licabl~•an<J, !;uppot.ts·a 

Laoor Law~ 24.J... (6)-claift\. 
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:r~e Courffih"ds that.d~fendatit•-s.-expertelecfri~1 ehgjrte~r,'Stev.en ~~~sen, foc~sed 

ma.:st-of his·-report to addre.ssmg th~ :issue ofwheth-er the alleged shock was-du~ to ~xposu.r~ to· a 

live:~l~tric ppwet citc:uit, Aft~r. analyzing ~11 the·potenti.~1 .sources ·of-an eleo~tic current; he 

®nclu<Jed that t}l~,r~ was.-no ·Sl,l.Cb e:>i,_posw:e a,:id br.i~fly tl.\m~d to ~e "i~sue ef th~ stati~ ~lectricify 

~ ~e. PVG·p_ipe, He: cQnc~_ded "[t]h_e U:Sed.m-lt re.wniing to "th~ .AAS. Unjt, ·w4io[l pass~d _through 

the PVC pjpe, c9~4 caua~--a. bui\d-µp o(~ti~ eleotrl.c.cluµ-ge, whj~h wqu.l.d h~ve q.iSSipa.teq and 

shocked. Mr-. Sa1;aiy,~, when he:touc;hed th~ PVC pipe." He a{d .nai a.pine on .th~ pote.ntial force·of 

the sht:>ck..'.or if it et5uldhav.e been prevented, and his- silencre on tlie$e issues:is-critical,Je·av.ing the 

Co"Qrfno alte_r,:p.ative bl,lt .. to-4~nylh~·mo:tio~ based·oD; Lal)pr_~w §-24-l. (6) without tije burden 

shifting to-c)~mant. 

"Claimant?-s Ctoss. Motion for Sutru:'nary iucigment 

~xp~ w.ho·opined tb:at the-PVC pipe·wtts notproper.ly groUJl"cled, leading to-thin1ccumu.lation ef 

a si~ifieant.static ch~geith~t was suffici:(mt'to ~ock cJaJ~i!ll~ ~:ffhls feet. Defendant argued 

and ~ljed upon l;\D Jnapl'"licable regu1athm. ·Toe Court agrees. Hi!! ~ffidavit·c.Qn.si~te_cl _of te~ta"ij~g· 

claimant's description .of how1he ·shack- Jmocked'him.to 1he ground;. ·with the statement that i>VC 

piping c~ -~co-qD1.l;llate ·~tatic charge.~\ can.-kn~ck a ·man ·down, but J:ie: failed to bffet a scientific 

~pl~ation fqr .that 0(:Cllll'.~nce. He referepced· .. a .fed~rar·oaHA~gqbiti.on. 4"9-CFa l~2~ .. 

~-Since· OSHA regulates oifly. the: relatlori"~lp bet\veen employers. and. ,rnJ?loy~. It lptposes tl"Q .(luty i:,n an­
own(!r or-g,onerar copi:ractorupon which ~Q besc·~bQrl.ia~'.-§..241~~) \lalifllty,. ·(Pelluckl 11 Clty ef.Rochulttr; I 98·AD2d 
~62) .7CS3 [4Ul Dc;pt 1"99.3):) . ' 
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Cl~l~ Nos~ 128.26.'9,''1282_7<1, Motion Nos,. M_;.9~008, M.-96009fCM~965Z4 P.age-f1 

pel1aining to tJ:ie tqmspo~ of.gas b~ pipeJhie facil~ties, which is•·obv~ously·notappl-icable, an'd a 

~dom eha~ .from aq unci~~4 $1dy at .Qhio S~f~· University, whioh Qff~recl p~ v.alµe to Qis 

o.pinio.n; ·sinc~.-his reliance on.the methpdr~~mmend~<fby 49·'.CFR 19.2. ls :with:out-foundatian_, 

hls· affidavitJ>resettfed:no b~is-'for ~~ ,coilcJ.usi'on t~t the PVC '.p1ping was ·unsafe .or ~ef'~tiv~, 

or· hovrit should have been: Qtounded, 

Claitnant;s submis~ions fu fm1ber--support:9fb1s motion and tb;e-suppiemental affida:vit of 

Mr. Orosz {~·also unavailing, H.e focused on how the LED ligh(Qc:mld have e~loded J:>ut ~id m>l 

p,roy'ide any support; beyond: ~peoulati()n,-,. for. his ptein'ise that ela:imant:sustained. ~ significant 

slio·gk caus~ b.yfmj>roper gr~l.1ilciihg! ~n-this affid~vit, lie relie~·up<;)n the same OSHA·standai-4 

iµld iU:trodu~ 'N'atiorial Fire.Prpt~~ti9n_Associ.ation .(NF:P A) .standar~s. WiJhout·.authori'ty for 

·relyinij.upnn-NFPA standards.in a.241(6) clatm, ~ovem~ by the Inciustrial CQder thls Court.finds: 

these stal)dard~. to. be- in~PJ'licabl~ ... 

-;Furthe1'1):lore, '°laimant·atgue4 that-·Ene W8$ nQ_tifi~d· of the. ~tatic sho.Qk pot~n~al when.~ 

-c.o,-w.or.ker complained-of it to th:e·Erie .. supervisor; T.optsidis, a fact'Toptsidis deni~tt .So,.there 

are·issues of'factwhelh~the PVC pipe wis def'ectivl!ll)i or.impi:o_perly ~o~~ed·an~, if•~o. 

wliethetEr.ie hacl 'the requisit~ neti~·ofthe cJefe!=)t. (Sh~i-v. Scepter. ln_c,._, 187 A03:d 16.62 [4th 

Dept 2020];·Salerno v Dio.c~se 'DfBuj/alo, 161 :AOld Hi2, l~i3 [4th o·ept,'201g],) ·r~re ~re· 

also·qtrestfons af.faetwheth:eflhe methods·ana equipment used oy'Erie provided '!reasonable--and 

adeqti~te protection ah<i s~ety for w-9rkers0 giveil the infrequency qf sbnilat incidents and 

applice,ble Jafeb'-rule$·~d re.gµlatiens promu'lgat~d by·,the Cetnµijs_$ioner of the D,epartl)lent Qr 

· Labor. '(R-oss :V Cur~-Palmer Jlrdro.-Elec. Co,,. 8·1 NY2d' 494i .501-502· [i 993] .)_ 

Therefore, it is hereby 
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0ROERED,,d~fendants1 .motions·for summary judgment of.the' Labor- Law 

§ 200·and.col'nmoh.l@w:µeg~genc~-cJaims in Clf?,im No. i2s210 i.~ grante~ ahd.these q~us~s of 

a~tio~ a.re dismissed trc,m ·th~, CQm_plaint; 'lPld ·jt i~·-fi,u-ihf;l:• 

ORDERED, defe'ndants' motions'for summat,y jud.sment•of the ~bor Law:§ ~41(-6) in 
CJ~ini. Nb. 128Z7Q is .deqj~d; s,nd it'is fqrther 

QRDBE£D,. ~iafmant~·s cro!is . .motion for:surmnarr judgment -in .Ciaim No, '12827Cf is 

·denied,. 

Rochqter; New Vor.k 
. June .3,. 202~ 

·'DEBRA A, MARTIN 
Judge· of tlJe·Court ·of Claims· 
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