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At ~ L\S Tertrt1 Part 84 of the. Supreiµe: Cou,rt of 
the State of New York~ held.in and for the County 
·of . King~, ~t. the Goµithous~, at_ C_ivic Center., 
BrQoklyn~ New York, on the 1st day of March, 
2021. 

PRES:·ENT: 

HON .. CAROLYNE· .. WADE2 
Justice .. 

- - ............ - - - - - - - - - - - - - - .... - - - - - .... - ~ ":' -~ - :..X 

·plaµitiff, 

- against-

ONE FLATBUSH AVENUE PROPER.TY LLC, SLA:TE .PROPERTY· 
-O~Ol!P LLC AND'.OANY;+.:C~Bl,JS CONSTRUCf{O~, L_LC, 

Defendant.s,. 
- - - - - - - - - - - - -. - - ~ .... - ... - ... - .• !- ...... - .... - - .. ·~ - - -X 

'The following e-filed papers read herein: 

'Notic~-of Motion/Order to ·$how Caµse/ 
:P~titi9n/Cros_s Motion, Affi4a:vits 
(Affirmations) and Memorandum ·ofLaw 
-Oppo~ing Aflidavi~ (Affirmations) 
and :opposing ·Memorandum of'Law __ ...., 
R.epty .Affidayits .(Affirm.at.ions) 

Ind~~ No .. 5234.52/17 

NYSCEF Doc. Nos.-

~9-48) 49-64 
67, 93.-98 

97., 100 

' . 
Upon the foregoing. pape~, and after :ofal atg:umeiltJ plaintiff •David Agustine Burton 

move~, for .art Orcfer~ _granting him &tinirnary- judgmeni-a·gainst _1he defendants pursuant to Labor 

Law §. i40(l) (motion -$equem;;~ # 2). Oef~l)Qai1ts One Flat~ush Avenue_ Property LLC., Slat~ 

Property Group .. LL.C and Danya Ce.b:us Construction, LLC» move for an Order granting them 

summaryjudgmen~. dismissing the plaintiff"s· Verified Comp faint (motion. sequenc£;. # 3): 

The under~ying_ action was commenced by plaintiff' David A~ustin.e. Bu.rton ("Plaintiff") 

tp r_eoc'.lver- c;lap.1ages for. serious •injuries· that he allegedly sustained while. hoi$ting a. 6~l-poµnd: 
. . r-..\ 

-electrjcjack.h.~e~ to de~olish '!:\. concrete· blpck. At the thne of'- the. ac·cident, Plaintiff was 

.• -
····-.. 
(-) 

c. 
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employed.-as a @ncrete cc;nttac{Qi"by iloti-:p~ Petiqieter Concrete Corp. Plaintfff alleges-that 

the defend8J1ts, inter alia, foO~d tcr -pi;9vide him with .-a4~quate. safety deyices· in violation ot 

.Labor Law §:§:200, 240(1),.:and 246(1), and is liable. under c~m;1mo~1 law·n~gligep.ce. J;).e(en~:l~ts·­

Orte Flatbush Avenue. Property LLC, and ,Slate· Property Group :LLC1 are :the OWll~rs· of On~ 

Flatbush Avenue fu Brooklyn,_ New York (~rsubject Premises~');· while, co..d.efendant D.any~-­

Cebus Construction, LLC ena:nya Cebtis'>) was the Construction Mana_ger of ihe, proj~ct­

(collecti vely ,'."Defe~di\11'.ts").. 

Aftera_m~ticl,llous ~x~mination of th~ respecti:ve-$ubµ\issi~ns, tpis Court finds as follows: 

·Plaintiffs Motfon for ,Summary Judgment pursuant. to Labor· Law .§ 240(1) (motibn 

:sequen·ce-# 2) 

Labor Law ~; 240(1)· .reguires owners, contractors, and their agents tc;>· _prc,,vide workers 

wtth :prQp~r mJ.fety d~yices to protect 0:gainst ''su¢h: gravity-related ac.cidents as .falling from a: 

heigbt.Ql'. ~~ing stf.'.UcJc- by a falllilg 09Ject lha:t w::µ; iihprQperly hoisted or inadequately secured" 

"(floss- v. Curtis.--!'al,n(Jr }fydr.o.-Eleq. Co:,_ a1 NY2d 4941 501 [1:993]).. "It. is· ·by now well 

estabtish.ed that th~ du~ imposed by tabor {..aw· ~40(.1) "i~. ~ondelegap.le ,and that art owner ·or 

contractor who breach~s that du,ty m8:i ·.be held li&b(e in -danu~.~es. cFCgardl~ss- of wh~ther. it has. 

·actually exercised supervision or-control o.ver·the WGrk" /d.·.at soo: 
~effrey- Y:aci111Jetz ('~Yachmetz~'), the chief .operatini officer of ·defendant state P:rop~(ty 

~~up,_ t~stifie4· at a deposiµ_on~ on_ l:,eh~ of his ·employer, anci eo::.defendant. One Flatbusb 

Avenu_e.PrQper~y (,,LC (E,4iibit •~s,n pg,. 1.1 ef Plai_ntiffs. motion); Plaintiff notes that Yachmetz 

c.Qnc.edetf tb4t hath. c.omp~es did not provide· ~afeiy deyices to wo*ers at the jobsite. Y achm·etz 

1 Slate· Property Gfoup is-a m.anaging m·embet' and IS:% stal,cehot~er in One Fl~t~ush Avenue :Properi), ~LC, 
. 2-

~- .•. , 

. -
;• 
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averred that .the subcc;ntractors_-wer.e r~spQ.q.sibl~ for .providing all pf 1he equipment. However, 

the-prevailing .. authority above holds thatsu~h ~r duty· is. non-del~gaple. 

Albert de· los- Santos, Danya Cebus' construction superintendent, ·similarly t~tifie4 t,hat 

hJs employer -did not provide any type of seaffoldin~ for Perimeter empioyees .to us~ while 

operating ~he ja~er (E~bit •~9;-" pgs. 51-52. of -Plaintiff's motion); While'-de los .Santos 

te$Hfi~d Jbat Pa11ya Cepu_s was hire.d solely as the.-constn.iction manager? the· ct>11traot between it 

:and O.ne- Fhlibush Ave~1,1.e Property LLC: stated that it "sh~ll .administer,.. m_an~ge~. supervise,.. 

direct~- coordinate. and cause· · the proper· and efficient perforra!iQ.ce of 'furni$hing, through 

·Subcontractors -or its own forces, of ._ail work,. labor~ m~t~ri1ds, equipment, tools and General 

Con~tions Work .required for the complete construetion and/Qr in~tallati.on of the Pl'.oj¥ct'~· 

(Exhibit 'T3,'2 · Se~tion 4.1..1., ·pg .. 12 of .Plaintiff'-s motion). Likewise,.· the. subcontract· between 

D~r~ Cebu~ and Perimeter":Coµcrete Corp. states. th~ th'e- former is to provide ·'·'[alllmaterlals: 

-and equipment;_,·_~xhibit "14,>t--para, . .26 . .l,. pg. 17 of Plaintiffs· ¥,otipri). 'µ1· fact, the- Defendants­

do not d~y that iltey were umesponsi.ve.,to. Plain:tif:Ps Nptice to Adm.it, dated 4/~Q/20,l.8; thereby, 

impliedly· conceding that .One Flatbusb Avepue· -Pro~rty ·r.,LC ritaine.q D{mya Cebus, 

Constructiort..LLC as the ·general contractor at'the Subject Premises. 

Plaintiff further supported his c0ntentions· with ail affidavit from Thomas R Parisi, .a· 

prof~ssional eilgi~cer, who ·opined that the use. of. a scaffoid or an elevated. ·work ·platform was· 

necessary·to safely use ~e. Jackhammer tQ brea~ apart the ~on~tete.--l;>lpck that Wclfl 3··- 3 ½ feet 

above him. Defendants' expe;;rt, Yoandi Interian,. P.R, cited· a s~tio~ of 1he _D~ya_ Cebus-. 

Perimeter Contract, which stated that the:'Trade Contracto.r· _()?er.imeter) w9uld · tµrnish 1abor, :and 

e~tldismantle. any scaffold tequired to compiete the work. I-lpwev~r~ I.,abor..Law §. 240(1), and 

3 

I 
,, • .J 
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the .case law cited above reinforce .that an .owner., ~eneral c~nt~~tor, or th,eir agen~. can not 

delegate· the: responsibility of ptoviding a scaffoldt or .other necessary· d.evice. to ~ third-p.~. 

D~fen<lants have not established that Plaintiff was provided With a s.caffold or ladci~r on the da:te· 

of tl_le -accident2 Mor~qver, the purported pr~en:ce: ·of a scaffold .at the· work site does not' 

d,ischarge Defe,ndapt~.~ftheir Labof'.Law § 240(1) duties .. 

Def~ndants -maintain thafLabo.r Law §. '240(1). ~ .in~pplic~ble to. thi~ action 9n 'the _g.rol.ind 

·that Plaintiff did not. suffer· frorn an elevation rela,(~ct:. •rd. How~ver; ,P.laiµ.tiff aptly ci~ed 

•Collefa,v. Port Authority. o[New York&-New Jersey.?-20.12-N'(Slip.•p 3.2242(U) ($up Ct,:N.Y. 

•Cty. _20_12],. where the court-found that the plaititif:t':s injury fell within the ambit 0.f L~bor Law § 

-~40(1), .as hisjacld)~mer fell when· h,,fused .it to break a:i'edg~ that wasi3 to··3 ½·.feet above the. 

~urface -that he was -~ta~<;ling on. 

01.v.en the; t~mony and. p~vatling..legal .authority cite4 l\bove; this Cotirt finds that the 

Defendants .are. iiabie underLa.Qor 'taw. ·§ l40(t). 

Defendants·, Motion for Summary judgment. (motion sequence #3) 

~-~preliminary matter,_ 'this Court credits: Defendants'· contention that Plaintifr-s.Lab,or 

L.aw .§ 24:1{6) claim mµst be._dismis·sed. as :he. fails to plead· a violation of specific. I.ndustrial 

CQdes. 

Given this CQurt~s ru).ir:ig. ~n4er -~9tion seq1=1ence· #2. that Defendants ·ate liable· for 

violating tabor Law.~ 440(1),.the pJ·ap.~h of the i.n:st~t zµotioJ.1: which seeks·$~ judgment 

as·tothis. section is denied, 

~ Plai11tifftestJfied•atf\i~ deBQS.ition that in the days prec·ediqg·the 'i'iccident~ he wafengaged in a different 
~ss_i~meqt- "siµoothen_iijg oµhvallstt'orwh)ch·hq_was furnished a ladder or a "smalf'scaffoldll (Exhibit"'2/' pg. 48. 
9f Plaintiff.!~ .deposition}. 

4 
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Lastly! "[l]abor Lavrsection ZOO codi;nes the-comrno.t'Jt-law-dut:y" of ~n owtter·or contractor 

,to provide workers with a reasonab!y safe_placeto- work [cit~tio~ omitte~r (King y. Vilelte, 155 

AD3-d 619 [2nd be,pt. .2017]} "''(W]hen ·.a claim arises out .of allege4 -d~_fects. ·o.r··d~_gers ii:l the; 

meth~ds or material~ of the work, :recovery against the owner or ie.neral coritr~cte.r c~nnpt· b~ had 

-~nder Labor· Law §' :200 unless it .is shown -that the ·party to be ·cli"arg~ had .the authority t.Q 

·stJpervis~ or_ cont~l the perfo~11"1W1¢e:·o;f the work [citation-omitted];,· Id. at.622. 

In the i~~t ·cas~, .tlie s1,lbject contract ancl subco1;1tract both memorialize·· that . Danya 

Cebus had the authority to supervise a,;ic;l cap.trol the performanc~. of Plaintiffs W9rk. ·1'{otab~Y\ 

the: Flatbush/Danya Cebus. Agre.ement-states that the latter "slwll b~. ·solely respo~sible· for -and 

ha.ye -~oiltrol ·over construction ·.means, methods., techniques, sequenc:es and procedures for the 

W(,)r~ an~ for cQ~l"4inati.ng all portions of the Work under the Contract Documents'' ·{Section_ 

4..9:t, pg. 19 ofthe·Contrl:!-Ct). h1. faqt, .cl~ Los. Santos,._panya- Cebus' ·constructioh superintendent, 

testified at bis depo_sitiQQ. that he ''could -stop th~ activity: :frpm continµiilg or even starting'' (de 

Los: Santos' dc::position,. pg .. 61). However, there is no evidence ·tha,t ei~er _Flatbush_ One 

Property UC o:r Slate Pro_p~rty Group LLC supervised or contrqll~d- t}le· _JQ.eans imd_.niethods ·of 

th~,-worl<:;·thus, the Labor Law.-§ 200 claim is-dismissed against them. 

Accot~gly*· b!!Sed upon the ·above~. Piamti:tf's· Motion for ·summary Judgment ·under 

Labqr Law.-§ 240(J). (motion seq. #2)-is GRANTED. Conseciuently, the branch-of Defendants' 

Motion for ~-~acy Judgrn~P,t {motitm· s~q_ .. #3), for ·an O_rder seeking- dism"issa:1 of Plairttifr.s 

Lab.or-~ 240<1) olain.1 is D:ENIED. Defendaµts•·· fyfqtjon is-GRANTED S"olcly to "the extent-that 

the· Labor Law,§ 241°(6) "claim. is dismissed_ against all oftg.e Pefe,;id~ts_. Mo(eover, the Labor 

Law § 200 claim and- co.minon iaw negligen,Ge claims are, dismissed i,olely· again~t. c!.efe.Q.dants 

....... .. 
(.,) 

C'' 
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:f,latbush One Property LLC .-and Slate Property Oto.up LLC. The. Labor Law-"§ 200 and cotru11oit 

law negligep~ chµqis wm ~~- as ~erted-again~t.D~ya Cebus. 

This conS.titutc;s.- the: .Decision and ·ord.er of the· Co\Ut 

Si.:premo Court Justice 

6 
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