
Murphy v Board of Mgrs. of Brooklyn Villas
Condominium

2021 NY Slip Op 33845(U)
April 9, 2021

Supreme Court, Kings County
Docket Number: Index No. 520036/2017

Judge: Devin P. Cohen
Cases posted with a "30000" identifier, i.e., 2013 NY Slip

Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



FILED: KINGS COUNTY CLERK 04/19/2021 02:47 PM INDEX NO. 520036/2017

NYSCEF DOC. NO. 180 RECEIVED NYSCEF: 04/19/2021

1 of 5

urt of the . tate of ew or '. Ind 

art 91 

i1111i1 r:11, ~ rcquimJ b CP R 2l 19 f l, a 1h p p r 
c 1dicn:cl ill Im: rrcvic:w of th." 10IIOll 

Plaintiff. 

·11 

Defendants. 

p ,nth foregoing papers', d fi ndan B iJJd ,f an gers o Brooklyn i las 

, nd minium• ,( ·the Board ) mo io:n for umm judgment ( eq. 009) and p1ainti 

ro -m i n amend and Io compel ( oUm : 

I inti fl commenced this tion for · am a\ 

urr d on o emb r l 9, io1 • tcd I 2"' 

Julian Plac • Brooklyn, ew York. Th Boor o · Mllll ge eek summary judgm nl to 

di mi claim again t it 

On m t' n for ummruy ·ud~mi;:nt, th m 

prim in that there are n 

I [ 00, l). Once a prima fi 

n n m in party tor ut the mo anf 

party b ars th initial burd -n '· m kin 

f m rial act Giu ida ,, Otibank. 100 

been established th burd n hi o th 

tri I ol the ion i requ.i d 

.1 frar z v Pro p I Hospital. 68 Y2d · 0, 4 [ 1 ]). 

1 hi ourt will not consid r pl in H'I"' r -pl p r in further upp rt of hi er 
motion, such papers are not authorized by PLR 22]4. 
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A an initial m lt , the Board i]s to tt ch a cop pl dings. Thi alon 

\J ·• rrants d ni · I of the B d molion (Ril•era \' 'rf.1• of, r w l'ork 17 ·, D d 79 7 I [2d Dep 

..:019]). , ·rthe] ·~ , J wi1 · ddre th merit o th Bo motion . 

Th B ard argu . that n unincorpo Ll'-d as rt, it arm • t be . u d r(I'as ual 1• 

Rit ric Wood: f!omeow,wr As 'n, Int: .• 134 D d 1006 ! 

IJrighto 1 3rd . 1. Condm. 1i 1itm1 , • Ba.zinian, 6 i c 3d 14 [ ] .. 20 ... 0 

[ pp Term, 2d. 1 l th nd th Jud D' t 2020 . 

board mu l h th nam d fi ndant (fa. uai, 

aw§ l3 . 

d, h pre idem 

AD d 

[U]. "'1 

Thi motion i lhc Board 1ccond requ l for summary judgm ·nt. By m ti n, fi ed on 

ugust -. 20] • he B rd reque h:d wnmary judgment n lh • sam b 

ns nt · lh pani and, th r ft r. dmini 1 ali iy adj um -d du lo the 

o id-1 ':mdemi . B · order, at ·J Ju 22, , ' 1
, 1 deni cJ th mmi n rem cure bee u -

laintiff nc dcd dis o,•ery to re , d to the mot1 n. Indeed, hortl. I crcafter th n, 

J.) et d dline for th position the part" . Onl thr • months ·r my ord rd nying lh · 

Board' fir motion f, r ummary jud ,m nt, th Board m 

h .am b i . 

a~ain or ummary j d 1111ent on 

ltl u h no nc f th Board le al l Ju. as an 

uni nc rpoml d as n submi s nny admi eviden f uch. p nuff doe n t appear 

dispute this point. In t ad. plaintiff o, s-mo amend th ompJ int. l add th r ident nd 

n m d d ndant . H · ver. it d not kn the e nam fthe 

s il .$1 k an order con Jling th iud of M n gcrs to id ntify them. Plaintiff plained that 

he depo ·ed be Friedman. th pnn ip l of II an.a em nt (·· I")., ·h d t nd n 
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mduced ford po~iti n a , hs representati . 

EBT at B). Piaintitl I im · that Abe Fri man did n t pr :d the id ntiti f lh pn ident or 

ud. 

The Board r •u tha1 plaintiff m y n tam ·nd lhc complaint I d the pre ident r 

treasurer becaiu e, th Board daims, plaintiff ·crv d the ·nstant summon an complaint upon th 

Board through Ma r F iedman who plaintif pr iously sued for the same • I im and who the 

un pre iou l , d ~ mi d, Th refers o an ti n titJ d 'himere Murph_ l ' 

Brook/_, n Villa L l ·. , la r f ri dman. nd 'arl 'all r. In e 

plaimiff ue th . cf, ndanl for damag ,y trip•and-· U _ 'd _nt n th same day 

and sidewalk adj c nl t the am . propcrt a in th 1nstant ac6on. By or lcr dated June l 2, 

017 the court Wo L n, l di missed Mr. Fri_ dman r m the suit 

Th B d f ana I r reti upon th 

argue hat an m m ·rs of an unincorpora~ ~ 

V 276 [1 -1J 

iati n to be 

ht: Id I iab 1 . Th 'oun f ppeal forth r re ~ gni ed hat an unin ~ rpo t d a •~ ·, .• u· J..,u, 

an artificia] per. n, nd has no existence ind -cndcnt of its member" Martin. OJ Y at 280), 

Th Board furth I im - that, hecaus Mr. ·n m n i a m mber th U eichik 

pl intiffs claims in I him · Ii pre ·iou I. di mi d. that none of th 

membe or ffi r he Board may be ucd. t My, Mr. Friedman hw; n , r ubmitted an 

affidavit in this cti n lt sting to his ro] ith th B rd. e erth 1.e , the Hoard ·gue th t 

ause r. Fri man w p aintiff cannot mend hi omplru.nt to name 

the Board o ffi urer. 

lntere tin I •• in 1h p · r mn, r r. Friedman gucd th i 1r. ri dman, 

ho apparentl , · n m d as the chairm n f th Board f Manager f ro lyn ilJ 
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• 

ndominium in .. document from 2003, 'hould not be he]d hab]e fir plaintiff a id nl 

b cause Mr. Frie man as not an •· · ner o the pr pert . hh ugh Mr. F i ,dman did not him~ 1 

su mit an affidavit in suppon o th motion, coun el urth r s u ht to istan c Mr. · ri dman 

rom thi prior li n b lajming lh t Mr. :riedman w . not an c upant of the ubj t p 'Op rty. 

n did h h · ' r it. 

T ourt , ledg th t Lh B rd and • . I riedman pani , and thi 

court d n t h Id th t he B arcl i top UI . Fri dm n th t 

are ontraJ'}' to r. Fri dman· argum n d nth on ry 

po it ion n ith of\ ·M h , · r su pon d , a missibl, mn 

of foct about Mr. Friedman . r le · ith th Board. dctitionaU ' to th· e. tent that c Wl5 I 

to draw a distinction b t ecn Mr. Friedman as an indivi ua] and Mr. F iedn an as 8-0ar 

represent 1j e, • ·w York law . ,oes not recognize u ha di tincli n h nit c me to 

unin orpo :ated a iali n (Martin. 30 a 2 0). 

Th B I funh r arg upon ~he Board through Mr. Fri dman 

d pri thi coun of jurisdi 'ti n b au r .. ri dman i neit_:1er th presid nt nor the lJ1 • urer. 

r. ri dman' r le with th B ard i not Ecar. Jn an ent. becau c the B ard did not 1 

mi d fen · in i[ ansi. , r or 

ww e (Hlel/ Fargo Bank, J' . v .J okporo. 186, D3d 2 6 ] [-d D pt 20-0] . 

urning L plainti ff•s motion l am nd. pl inti ff ·t:ek.s t dd the pre ident and trc 'l.lirer 

of Lh~ Board as d fi ndant , ! I we r. p,laintiff d not know th ir id n ~ti and ks an rder 

com cllin I the B::iard l.o pro idc th _m. Th Boar_ win id ntify then m s I th pre idenl nd 

tr as r r v1iithin O da . On ·c plaintiff h the n m o th c ffice • it m y mo to mn nd 

lh rnplaint to dd th mas d .. endanls. 

4 
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PJ · nt~ ff al ee t amc nd the mplaim to dd C • ased n be · riedman · 

t timon that h th p r m nth - nd in pe t th 

sid waJks Abe Frie man BT al 10 l 5 . Lea 10 am nd a pl!!' ding h uld b rrant 0d unJ ss 

th pr po , ·d am ndment · s without merit r the pposing party oul b preju i ed (Mannino ,, 

Well Fargo Hom, , fig .. Ir, . , I AD d 860. 2 (2d cp · 2017] . Here, ch l lute f 

ifo1, ~ons T plainti rr n ·gligen C dain, , ,brec ears l 'ostle )ii OTJ . \' Thomp -m, p H iv,, 
Empl. Piam, inc. 299 . D d 51 , 15 [2, Dept "002)), Thus, th statute e pir · on 

19. 2017. 

Plaintiff d not uffi . i ntl laintifr pr ed lnim inst 

'hil the ro ed I im 

mb r 

1 

lh 

sam , ccutJ1 nee th original ] jm • and it i M i uni d 1n in n: with 

hi,: Board, lainti~ did n l • tabJ' ~h that M " n w r hould hav k nm:1--'11 th l, but for a 

mi I , b th plaintiff 

mm n d gain l [it 

the · ntity f th p er rties, th fion \ ·ould h ve be ·n 

Ir (P •tru:ui •Pua , I 0 03d IO ... 10 [2d D pt .20 .. 0]). 

For the reas ns t t~d abo · ·.def. ndant's m tion I r summ 1()· ju ment i deni d. 

Plaintiffs m tion i grante to th . tent th l de6 ndan h. Up i 1e th nwne r its pre id nl 

and treasurer within "0 d ys. 

April 9, _o 
D TE 

:?.\ I' 

Justi - un 
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