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ecitation~ as requi.red by Jl R §2219(a), o the papers c-0n idercd in th review of this 
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Def; ndant laved amp,son mo · b noti of motion sequ nc numb r on . 

pursuant to PLR 3211 and 3212 for ummary judgm nt on the i _ue , fliability, 
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dismissing the complaint as again t him and 11 r .. claims.. Pl intHT nd defi ndants 

Luis Cai aguan • and A Va ervic orp. pp 

D fe · dam , ai guan and A Va rp. mo by n · dee of motion 

sequence number L o put uant ta CPLR § 3,2']2 ind In uran law§§ 5104(a) and 

5102(d) to di mi plaintiff mp,I int,. _ plain iff did n u tain as riou in·ury. 

Defendant amp on ro -mo - _ qu _ nc _ numb r ur · r th_ am relief. Plain iff 

opp , e . the. e appl i,co ion . 

Plaintiff mo b noti _ f m tion equ n numb Ii' three-pur uant to PLR § 

3212 for umma - judgm nt on th i u ofliabili . D ti ndan ·_agu no nd A Va 

oppos thi appli ation. D i ndant mp, n partiall pp th application as it 

pertain to himself. 

Plaintitl , ommen, d thi _ th - re ult , f a three-car 

dri' mg hi ,ehi l .. ~ with plaintiff _ .a p nger . ( hicl I und , n 171h A · nue 

h undi pured facts a near dle inter ection i h 62nd · kc t in 

pro ided her in are that .amp on 

near the front pa ng _ r do r by a -

and op rated b d _ fi nd nt Lui 

2 collid d i th a parked and unocc up i d 

h inters ction wih n hi 

nt, A a · -rvic - Corp (A Va) 

i gu no hicle 2 . 

hi 1 _ own d by non-party Be nik A d"a. 

2 
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Plaintiff t t'fi d at an examination b for tria] (EBT), on Ju 18, 201 9 (see 

SCEF Do . # 23 36). He was eated in the rear pas en:gees id fth1 hicle earmg 

a seatbe]t (see id . . t 29). He does not knm ,. ha color the traffic light, as at the time of 

the acddent ,s e id. at 20-21). Sampson app ared for an EBT on pt mber 30i 2019 (see 

YSCEF Doc. # 22), J le traveHed betwe n 15 and 22 miles per hour at the time of the 

accident (se id at 3 ). ' amp,son testifi d lhat h - light\! as green at 1h1 int _ ction of 17th 

A enue and 62nd l'7 t \l ben he first tum d onto l 7lh A enue. p - 16 an- h stated that 

the color of the hght did not change from th time he looked at it until the time o,, th 

accident (see id. a.t 27-28). Sampson did not see vehkk 2 prior to the accident 

(id. at 32). 

Q orrect. No before th accident happe-ned. did you 
ee the other car that you had a , ace· dent ·_ ith? r 

no. Did ou s it? Y r no 
A. At that time no. It t pp don dr side. I did n t 

n car. 
Q. A you were tra cUng on 17th venue right b fore 

62110 Street, did you h other car that you h d th 
accident with? 

A. No. 
Did you ever see th ther car that you 
had the accident w i h i mm diate~y before the ac id nt. 

A. o. 

According t the police report, b th th driver of •·ehide one and vehicJe two told 

tl'l.e otl1cer at the time of the accident that th y had the green light in th ir favor (see 

NYSCEF Do . 18 , rtified Poii,ce Report). he Accident D cripti1 n/ Officers 

otes ,. p rtion or th - r port pm · des 

3 
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ROFVHI 

(id.). 

cfendant Caisaguano has not app ared for an xami don before trial. l n 

opp ition no affida it fr m Cai aguan w _ pro ided. Rath_r an affida mt of an 

inve ti gator ,vas pro id d1 ta ting that th -y an not ]ocate defend nt' ,counsel attempt . d to 

Jocat the driver Cai a uano on May 27, 2020 but he was not home. On May 28 and 29d1 

th . in tigator appeared agam and there as no ans ·er .. (see .Y EF Doc. 27). 

In the bill ofparti ul rs plaintiffalleg d injurrie to h. h . ad c rvical spine lumbar 

spin left knee.~ left ankl and left hip (see NY "CEF Doc. # 34 at 11). Plaintiff further 

all g that the injur~,e . u tained meet the fj ll wing categori o·, Insuance Law . 51 2: 

( 1 p rman nt eon qu nti . I limitation 2) a significant Um itation and 3) a n n~ 

1 ln up,port of his motion for mmary judgment on th issue of Habffty mp·on alleges that 
Cai s gu no, and A VIII haiv not ppeared in v iolati n r t ree court oroe-r but ra1 led to annex tl ord . 
B ed l co-defenda t fl ilure ,ampson request pui uonit to CPLR 32 6,, hat co--defemlant b 
pre Ind d from offerin , - !itn n in dlis. matter: re 1i f that wa no sought in th_ otioe of motion ( 

Doc. H, ffirm0it i a in upport at " 23-2 S). Pl.ai n iff pro · ded ~ court 011(:)ers in · up po 11: of 
h · s motion ( see Y SC F D c, fl 46 ). Defe-ndam' d posi i n was schedu I d in the pr-e I im inary 
confi r .nee order dated May 1 s.20 18, the compl ianc con erence order dat d December 14 20 l 8 -nd the 
Final Pre- ote Order dated ul;y 12, 2019. The ~imd Pre .. ote Order includ the fonn language •'failure 
to std tly co1.nply with this order,, ithout leave of the c urt~ will result in pr _ I us ion, the striking f 
pleading _nd!oir sanction as may be appropr,aitc (id.), 

4 
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p rmanent medicaUy detennin d injury which pr - ented him from his usu I and cu t mary 

a i ities for '90 ut of the first '180 days foll ing the a cid nt (see id. at 20). 

P]aintiff · e tified that, a result of th ac,cident, h mi sed two day of work (s e 

PlaintitTEBT at 12). He required five-minut breaks to it for appro im tel · 6-7 month 

aft r the accid nt (see id. at 12 .. 13). His pr - _nt compla'nts interfere with his ability t 

pla , sports with hi son, walk up stairs stand forloog peri d of time and Lep (see id. t 

1-62). Plaintiff a injured in a prior automo ii accident in 2003 or 2004 but oould n t 

r ca l.I what injuri s he sustained (see id: 64-65). Wh n asked about treatment, h 

m_ntioned heat ma age on hould rs (see id at 6 ). 

Plaintiff appeared for an independ nt medica1 e mlnation , Hh orthopedist Dt·. 

Alan Zimmerman. M.D on f bruary 26,, 2020 ( ee NY, Do . 37). Dr. Zimme·rman 

m a ur,ed plainti.fr range of motion ith a. , omome ,er. In the s . om medkal rep rt 

fo llowing the xarnination. Dr. Zimmerman noted normal range of moti n in pJaintif' 

,c rvicalsp.in lumbar spin hip knees and anld (see id.),. Th doctoropin~-d that lb d 

on the medka] r cords provided, causa] rel tionship is stablished' but opined that 

pl inti ff had n rihopedic di bUity and ·he sprains to M . · rvical spin • lumbar spin 

l ft hip lefl: kn . and left an l!.! a:r,e resol ed e id)'. 

Soon aft r the accid nt pJaintiff und _ ent MRI to his cervic l spine, Jumbar 

pm left mp and 1 _ ft ankL. udl'1 · Ei enst d4 M.D. D R, re- i w -d plaintiff MRJ 

tak -n contemporaneously with th accident and generated a sworn report of her finding 

( ee · Y CEF Do _. 38). Dr. i en tadt opin d that the b n producti 
s 

[* 5]



FILED: KINGS COUNTY CLERK 04/02/2021 INDEX NO. 503301/2018

NYSCEF DOC. NO. 102 RECEIVED NYSCEF: 04/05/2021

6 of 13

in plaintiff' oervi l pm 16 da after th - cident h e n raumaU tiology as th 

cou]d not ha.ve d etoped in such a hon t1m- and arc degen rative ( ee id.). h found 

imilar d gene.ration in plaintiffs ]umbar spine and ] ft anU and found no e idence 

ti uma in plaintifr left hip ee id . . 

Dr. 'Bernard P. Chang M.D. review d them d'caJ rec ·rds as well as I he polic 

ac ident r port and the bill of parti ulars in this acH n and generat d a sworn medic l 

rcpon ( 

(ld.). 

CEF D . c. ' 40). In thi r port, Dr. Chang opined that 

Tuer is n indication tha the plain .jff u tained any 
ignifi _-ant injury as a re ult of th MV A. Aft.er re iev f d1e 

record it ism conc]usion that the injuries claim din the BiU 
of Particulars are incon istent wi ,h t c initial pr _ entation and 
the do umentation in th medica1 roc-ord . 

The r •C0ords re iewed are incon istent with the inj , ries aU • ged 
in th B,iU of Particular and ho that th _ claimed injuri do 
not have an acute traumatic origin and so could n t be causa11y 
re lated to the accident on 11/14/2016. t is my opmion \ ithin 
a rea nabte d ~gree f medical certain • that h re w re no 
acut traumati finding to cau a'ly relate the subject accident 
on 1lll4/2016 and the claimed injuries" 

At an , xamination on Octob -r 21 20 O. Dr. Thomas · . . Mathew _ .. D. found I 

in range of motion in plaintiff's cerv.ical and Jmnbar pines (se YSCEF Doc. # 2). Dr. 

M thew opined that •'the injuries ar ignmcant, partial and perrnanenf a d ther _ i a direct 

u al reladonship b t\l een plaintiff injuri and th ccident n o mb r 14 2016 (se 

id.). 

6 
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The not of issue and certiti ate of r adin · s \1 a filed on arch 17 2020 but 

return d for co rection. 

Dis -u ion 

Summary Judgment 

·· [T]he pr · ponent fa summary judgm nt motion must make a prima focie 

showing of entitlement to judgment a matt r ofla t ndering u.fficient idenoe to 

demon trate th absence f any ma, · rial issu of fact • ( tone hill 'apital M mt., LL v. 

Bank oflh,e W. 2 .Y.3d 43'9, 68 .E.Jd 683 [2016] "ting Alvarez v. Pro peel 

Hospitalt 68 N. Y .2d 320 50 I N .E.2d 572 19 6]).. Failure to make such a bowing 

requir · denial f the motion, regardl ss ofth uffici ncy of the pposing papers (s 

Chiara v. Town of Ne1. Ca tie 126, A.D.3d I I 2 . Y. .ld I 32 1[2d Dept 20 I 5] itin° 

Vega v. Restani 'onst. orp., 18 . .. 3d 49 , 965 .2d 240 [2012]; see al o Lee v, 

ass.au Health are Corp., 1·62 A.D. d 628 7 .Y . .Jd _Jg, [2 Dept 20181). On _ a 

moving party has made a prima fu. ie showm _· ofits entltlement to s.ummary judgment 

the burden shifts to the opposing party to produce e id n i ary pro fin adm i s ·b e form 

suf:6d nt toe t bli h the xi tenc of matenal issue of fact. hi h r,equir trial ot h 

a.ction (see Fairlane Fin. · orp. v. Longspaugh, 144 A;D,3d 858 41 N.Y. 3d 284 [2 

Dept. 2016] c.itin Alva,· z v. Prosp -ct Ho., pita/ 68 Y.2d 320 upra; s also 

Hoov r v. New Holland N. Am., Inc. 23 N. Y Jd 41, 11 N.E.3d 6 3 [2014] . 

Serio.us l11jury (Mot. Seq. tw,o tuul Jour-, 

7 
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D fend.ant: mo e for ummary judgm nton th ground that plaintiff did n, t ustain 

a erious injury 'thin th meanin of Insurance a § St02(d). B th Sampson and 

i aguano and A Val provided th worn r p rts of Dr. Zim1 erman~ Dr. Eisens adt, and 

Dr. hang in supp rt of th ir motion . Caisa uano ._nd A 

transcript. 2 

pro id d plaintiff's EBT 

H -1'1 • defendants fail d to m et their burden and establish that plaintiff did n t 

u tain a riou injury ith 'n them _ ning oflnsuran - I02{d). Here. d fondant 

ubmissi n fail t elimin te issu of fact. Defendant's submitted the rep rt of D . 

Zimmerman~ who pined that p]aintiff had full range of motion a d no rthopedic 

di abilit . Dr .. Zimm nnan pined .hat although pfain.ti ff' spr ins/_ train ere healed h 

opined that they were causally relat d to the acddent. Howev r defendant also ubmitted 

th report f Dr. hang, wh opine that ··th re is no indic~f n that plaintiff, u tained a 

ignificant injury•· _ nd. that. plaintiff claim d injuri ha no acut traumati ng n 

and are th rcfore n t causally related o the a _ident YSCEF Doc.# 40). Furth r n[t 1h 

p pers submitted by the d · ndant faded to bninat riable i ues of· act regarding th 

p,i intiff la.im t forth: in the bill f parti _ ufars that h . sos ained a rious injury und _ r 

the 90/180- day cat~gory o Insura ce Law § 5102(d)" (Reid v. Edward-.;- Grant, I 8 , 

A.D.Jd 1741. n9 .Y.'SJd 798 £2 pt.. 2020]). 

riptsubrn iacd in upport of motion sequ -nee tv o ill al o b-

8 
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"WhUe th defendant reli -d upon he tran cript of the plaintiffs d position 

t timon to esu1 Mi h her prima fa -ie entiU ment to judgment as a matter of la v ith 

respect t the 90/180-day c te-gory this ,evid nee fail d to iden ify the plaintiff u ual and 

ustomary dail .a ti itie during th pecific retevant fme fr.am ~ and did not comprue th 

plaintiff pre-ac ident and ·posit-ac idem acd ·.ties during tha r le ant time frame'' (id . . 

Here, plaintiff testified that he miss d two day of wo k and that he had difficulty playin 

ports~ I ping alting and tandin for long period of time (see Plaintiff EB · upra). 

A . defendat 1s did n t meet their burd n tins Court need not examine the su fficiem: 

• f plaind f oppo ition pap rs. How ver. v n assuming, ar,gu ndo, that defendants met 

their buf.'\d ·n,, plain Hf pro id d ,cri dibl,e medi al e id nee suffl · nt to rais a tri.abl,e issu 

of fact n the signjficam limitation and permanent c n equenti l Umitation cati:,godes o 

In uranc Lav~1 5102( d). Th worn r port o Dr, Thom s S, M the,v M. D;; who ·am· ned 

plaintiff on Octob r 21 2020 found loss in ranger -f motion of plaintiff cervi I pin~ 

·up to 25% and lumbar spin up to 3 3% and ausally r _ ]ates the loss to thi accident (see 

YSCEF Doc,# 92). 

A ording] ,. defend nts m ti ns £ r um.ma - judgment (sequ n _ numb r l\ 'O 

and four), pursuant to Insur nee Law§ 5 I02(d) are denied. 

Liah·ility ( o#~ Seq. one a11·d tliree} 

PJaintiff and defend nt Samp n mov for summary judgment on the issu f 

liability. An ac 'd _nt c.an ha e more dian on pro im te cau and although it i 
9 
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generalfy" for the tri r of fact to del rmine th i · sue f pro imat caus it ma b - decided 

a a matter of iaw where onl one c . ndusion may be drawn fr m the tabUshed acts 

(Elusma v. Jackson,. l 86 A.D.3d 132 r 30 . .SJd 500 [2 D pt., 2020] citing Estate of 

ook v. Gomez, 11 A.D.3d 67-~ JO .Y . . Jd. 148 £2 D pt. 2016]) . . Thu [a] d fendant 

m ing f r summ ry judgm nt in an gligen ~ action has the burden of stablishing,,, 

prim a faci that h · or she - a not at fauJt in the happ ning of the subj _ ct accid · nt 

[int rnal quotation marks omitted]· (Tornab ne v. eickel 186 A.D.3d 64 129 

N.Y.S.3d 110 [2 D pt., 2020) . quoting MM T. v. Rely a 177A.D.3d1013 114 .Y.S.3d 

3' Sp Dept.; 2019] ; see al .o Boulo v. Lerne Harrington 124 A.D.3d 709·, 2 N.Y.S.3d 

526 [2 D pt. 201 ]). 

In the instant case · ampson met hi burden and establi hed endtl ment to 

ummary judgm nt as a matter of law. amp . n provi.ded his d .position testim ny that 

h as tra ]ling on 1 J1h A _ nue at appnwm tel 20-2 mil per hour and pro ded 

into the int -rsection with th green Jight in hi favor. In oppo ition~ defi ndants nd 

plain tiff tail d to ra: se a tri bl e issu f fact 

D endant ooteoti n io opp "Lion that th in tance h1 amps:0n t timon 

· here he te ti fled that that h had a green ~~sign,' inst d of ~nghC'. is wilhout m rit. This 

, , urt will . rant th. movant latitud Hh resp ct to u h insigni 1cant mi statem nts, as 

ampson t • _ titied ~ ith th u _ of an mterpret r. ,imil _rl · de ndant t timon · that 

c -defendant's vehicle was topped on the · de ' doe not creat a que don of fact as to 

whether h _a\v v -hi• le 2 be ore th cddent. otwith tanding that comment, ampson 
10 
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an ,ered no to tha,t questi n three ·• parate times (s Y C Do. # 22atp 32). 

Again, thi. Court wiU grant latitude "iven th use of an interpreter tot e Samp on ~s. 

t timony. 

De fi ndants forth r onte-nd that the :tatement made to th offic r from dr' er:s o 

both vehi ]es~ memorialized in the p lice rep rt that he had · e green Hght. er ates a 

triable is u of fact. 

Th u of a . t ment record d in a polfo accid nt report 
inv.o] s two [ e]s of hearsay~ a.ch of whkh mu t fit wi hin 
a hea ay exc ption to render th statem nt contained wh:hin 
the rep rt admi sible e Mem ,ua v. Cole, 131 A.D.Jd at 
1022 16 N.Y. · .3d 287 citing Murray v. Donlan, 77 A.D.2d 
33 7, 346 43 3. . Y .S.2d 184). At the fir evel o hears.a .· 
the rep on it Ir must b admi ibl . A proper! certified 
polic accident report is ad.mi ible wh r • the r port is made 
based upon th officerrs personal observa ions and while 
carrying out p Hee du i , (Mernenza v. ole. 131 A.D. 3 d at 
1021 J 6 N.Y . .3d 287 .. . At the second !eve] of hearsay 
assuming a properly certified p lice accident report, the 
stat m nt re ord -d v ithin th p Ii. accident report b th 
po H ce officer must sati fy a he a y ex :: pti on. This Court 
hash ld that ven wh re a police r-eport i prop rly ·certified 
th h arsa tatemen f nonparti or l1.mknol n ouro 
contained therein may not be admitted · r lheir truth 
(see Noakes v. Rosa, 54, A.D.3d 317, 318 .862 N.Y . . .2d 73 

(Yassin v. Blackman I 88 A.D.3d 62 13 l . .Y . .3d 53 [2 Dept., 2020]). 

• ]though h arsa e id.en ma. b . . nsid red in opp · ition to a mod n for ummary 

judgment it is insufficient t bar summary judgment if it is the on]y ev dence 

submitted' ,(Roldan v. New ork Univ. 1 81 A.D.Jd 625 9, 16 . Y.S.2d 162 [2 Dep ·~ 

20H] quo.tingStock v. Otis El. Co., 2 . . D.3d 816 861 .Y . . 2d 722 (2 Dept. 2008),cf 

11 
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Xu zhen Dong v, Cruz-Marte; 189 A.D.3d 613 134 '.Y.S.3d 710 [l Dept., 2020]; see 

al o Ya.:s: in v._ Blackman 188 A 03d 62, sup,·a). Here th polic report i the only 

e .idenc pro ided in opposition b d ~ ndants and I there fore · n u ffi i nt lo t i , a 

td ,ble l u of fa t. A tat'.fd 1bove d fendams lai ed to ap,pear r ran e amination 

before trial, and an affidavit wa not pro ided in opposition. 3 

" 1With r~spect to the plaintiff's motion, a plaintiff in negligence ct ion rnoving 

for ummary jud ment n the i ue of liability must establi , prima foci , that the 

d -6 11dant breach d a duty o ed to th plainti f and ha th defend nt' n, gligen 

pro ·mat aus f tlte Ueged injurie (Poon . i ano 162 A.D.3d 804, 79 · .Y . .3d 

227 [2 Dept. 2018] quoting Ro·driguez v. City of ,111 Yo,r,k. 3 l N.Y.3d 3 i 2 76 .Y .. d 

898 [2018 ). 4 H _ re, plaintiff e"tablished. thr ugh su missi n of S mpson s exa1 ination 

befure tria l, that aisaguano and A Va were a. ,proxi ate cause of his aHeged injuries. 

However, plaintiff' failed to •establish th t Sam son breached a duty owed to him. The 

arguments t forth in uppo:rt ,of p,laind fr mo ion m rel , tate that no q u tion of fa t 

e t. 

Conelli ion 

Ac rding]y, motions sequence 't:\\'O and four V r sutnmary judgmc t on the issu 

ot damage- are d n ,ed. amps n s m tion fi r ummary judgment on the i ue o · 

3 A amp ·on did not nilove to preclu co-d fi _ dant this Co rt, 'n i disored n de lines to te1.ta1n 
th pplication mad in ooun I s application lR suppon. 
" Thi · Court notes th t-based on the p pers submitted pll:1 inti - does not eek partial summary j ud men t n 
th i ne of hL m n potent"al ompa ti e negl'gen e. 

2 

[* 12]



FILED: KINGS COUNTY CLERK 04/02/2021 INDEX NO. 503301/2018

NYSCEF DOC. NO. 102 RECEIVED NYSCEF: 04/05/2021

13 of 13

ii bility, sequence .numb r one, is granted. lain iffs motion for ummary judgment on 

th ·issue of Habmty, s qu nee number thr i . granted on]y a to aisaguano and A Va. 

The foregoing · •on. titute the dee L i n and order of this ourt. 

T, . 

Ryan Amato, Esq. 
Attorneys for Plaintiff 
Mi _hael B. PaHUo, P .. 
217 B,road\'\'ay; ui t -o 1 

e York 10007 

llan Leznikova, .. q. 
k r McEvoy & M k it , P.C. 

Attorneys for Defendant aisaguano & A Va 
I M etrotech Center Slh Fl or 

e York 1'1201 

Ja b Marks, Esq. 
Law Offices of eU na Scoll 
Attorney for Defendant . ampson 
1 Metrotech Centt:r~ 8th Floor 
·r kiyn NY l 120'l 
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