
Catania v Liriano
2021 NY Slip Op 34027(U)

April 15, 2021
Supreme Court, Bronx County

Docket Number: Index No. 21709/2019E
Judge: Dawn Jimenez-Salta

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op
30001(U), are republished from various New York
State and local government
sources, including the New

York State Unified Court System's eCourts
Service.
This opinion is uncorrected and not selected for official

publication.



FILED: BRONX COUNTY CLERK 04/15/2021 12:08 PM INDEX NO. 21709/2019E

NYSCEF DOC. NO. 291 RECEIVED NYSCEF: 04/15/2021

1 of 20

PRESENT: 
HON. DAWN TIMENEZ-SALT A, 

Justice . 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 
Patricia Catania 

Plaintiff, 

- against -

Mercedes Liriano, William Woodruff, 
Jacinth Scott, Jasmine Dickson, Janella 
Hinds, United Federation of Teachers 
Union, 

Defendants. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 
The following e-filed papers read herein: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and 

At Part IA 27 of the Supreme Court of the State of New 
York, held in and for the County of Bronx, at the 
Courthouse thereof, 851 Grand Concourse, Bronx, 
New York on the 15th day of April, 2021. 

DECISION/ORDER 

Index No. 21709/20l9E 

Mot. Seq. 9, 11 

NYSCEF Doc. Nos. 

Affidavits (Affirmations) Annexed. ________ _ 206-232; 281-284 ___ _ 
Opposing Affidavits (Affinnations). ________ _ 240-241;285 ____ _ 
Reply Affidavits (Affinnations) _________ _ 250; 286-288 ____ _ 

Plaintiff Catania's motion for a stay of the hearing and determination as well as a request to file a Supplemental 
Memorandum of Law pursuant to CPLR Section 2201 is den ied (Sequence 11 ). 

Teacher Defendants Liriano, Scott and Dickson ' s motion to dismiss Plaintiffs Complaint pursuant to CPLR 
3016(a), CPLR 321 l(a)(l), (a)(S), (a)(7) as well as Sections 70-a and 76-a of the Civil Rights Law and CPLR 
3211 (g) for dismissal of Plaintiff's lawsuit as an anti-SLAPP proceeding and for sanctions pursuant to NYCRR 
130 is denied (Sequence 9). That part of Teacher Defendants ' motion to dismiss the Complaint against Teacher 
Defendant Jacinth Scott pursuant to CPLR 3211 (a)(8) is granted. 

This constitutes the Decision and Order of this Cou,t. 

Hon. Dawn Ji en -Salta 
Justice of the Supreme Court 

·--1.- CHECK ONE ...... ........ .... .. ...... ....... ... ............. ---------□- CASE DISPOSED IN ITS ENTIRETY·---~ CASE STILL ACTIV E _______________ _ 

2. MOTIO IS... .................. ........... ............... .. .. 0 GRANTED □ DENIED □ GRANTED IN PART ,):[° OTHER 

3. CHECK IF APPROPRIATE........... ... .... .... ... . □ SETTLE ORDER □ SUBMIT ORDER 
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At Part IA 27 of the Supreme Court of the State of 
New York, held in and for the County of Bronx, at 
the Courthouse, thereof, 851 Grand Concourse; 
B~onx, New York, on the 15th day of April, 2021. 

PRESENT: 
HON. DAWN JIMENEZ-SALTA, 

Justice, 

-------------------------------"'---~-X 
PATRICIA CATANIA 

Plaintiff, 

- against -

MERCEDESLIRIANO, WILLlAMWQODRUFF, 
JACINTH SCOTT, JASMINE DICKSON, JANELLA 
HINDS, UNITED FEDERATIONOFTEACHERS. 
UNION, 

Defendants . 
. - - -·- .- - ,. - -.- - - - - -.- - - ,. - - - - - - - - -·-,. -·-. - - - ,-·-X 

The following e-filed papers read herein: 

Notice.ofMotiort/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations} Ahrtexed _______ _ 
Opposing Affidavits (Affirmations) ________ _ 
Reply Affidavits (Affirmations) _________ _ 

DECISION/ORDER 

IndexNo. 21709/2019E 

Mot. Seq. 9, 11 

NYSCEF Doc. Nos. 

206-232;281-284 
240-'24 l; 285 
250; 286-288 

Plaintiff Patricia Catania (''Plaintiff' or''Catania") brought this action following a series of incidentsin 
2018. At that time, Defendants Mercedes Liriano.("Liriano"), William Woodruff ("Woodruff'), Jacinth 
Scott ("ScotC), Jasmine Dickson (''Dickson"), Janella Hinds ("Hinds") and the United Federation of 
Teachers- Union ("UFT") •( collectively ''Defendants") allegedly-undertook a deliberate course of action 

. . 

to publicly humiliat~ and stigmatize Plaintiff by calling her a "racist" in articles which appeared in print, 
media and social media. 

Plaintiff alleg:es that Defendants created, executed and disseminated a wrongful and unlawful narrative 
and scenario when they allegedly falsely accused Plaintiff as being a racist, white. Caucasian Prindpal 
who purportedly so1,.1gpt to. prevent teachers at the subject school from teaching students Biack History 
during. :Slack.Hi$tory Month. 

--·-·-················-------------------------------------[* 2]
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As a result of Defonda.nts' alleged actions, Plaintiff was removed from her position as Acting Principal 
of Middle School 224 ("MS 224'' or ''the school"), aNewYork City (''NYC') public school located at 
345 Brook A venue in the County of Bronx, City and State of New York. The school's students are 
predominantly Black and Brown. 

When she was transferred to a different school and demoted to the position of Assistant Principal due to 
Defendants' alleged actions, Plaintiff clain1s that her salary was reduced by $21,980,00 (Twenty-One 
Thoµsand, Nine Hundred Eighty Dollars). 

Prior to the allegedly wrongful and unlawfu1 events, Plaintiff purportedly had a distinguished, 
exemplary, honorable and completely unblemished twenty .. fiye (25}year history as a highly effective, 
.respected and motivated educator and education <1dministrator. 

Plaintiff commenced this action with the filing of a Sunirhons with Notice, dated February 9, 2019 and 
a Complaint, dated June 20, 2019. 

She filed a First Ameneled Complaint, dated November 30, 2019 with causes of action for: 1) tortfous 
interference with an existing and present contract or present and existing contractual relations; 2) tortious 
interference with present and existing business relations; 3) tortious interference with a prospective 
future .contract; 4) tortious interference.with a prospective business relatioi1s/ec0110mic advantage; 5) 
misuse of legal procedure/abuse of process; 6) defamation/libel/slander; 7) intentional infliction of 
emotional distress; 8) negligent infliction of emotional distress; 9) negligence; 10) gross negligence; 11) 
primafacie tort; 12) negligent supervision of agents, servants and employees as against UFT only; 13) 
negligent supervision of its organization/association as against UFT only; 14) concerted action; 15) 
c.onspiracy; 16) willful misconduct against all Defendants and willful misconduct as against UFT -
failure to act; and 17)joint enterprise as against an Defendants, . 

Defendants Woodruff1 Hinds and the UFT (collectively the "UFT Defendants") filed their Motion to 
Dismjss pursuant to CPLR 3 21 l,. dated August 2, 2019 (Sequence #8). Plaintiff filed her Cross Motion 
:for Declaratory Relief and Affirmation in Opposition, dated August 21,. 2020. UFT Defendants filed 
their Reply Affirmation and Opposition to the Cross Motion, dated .September 17, 2020. Plaintiff filed 
her Memorandum of Law in Reply in Further Support of the Cross Motion, dated September 23, 2020. 

The Honorable Julia Rodriguez, Bronx County Supreme Court issued her Decision/Order, dated 
November 6, 2020, dismissing Plaintiff's Complaint againstthe UFT Defendants and denying Pfaintif:f's 
cross motion for declaratory relief (Sequence #8). 

Defendants Liriano, Scott and Dickson {collectively the "Teacher Defendants") filed their Motion to 
Dismiss the Complaint pursuant to CPLR 3016 (a), CPLR 3711 ( a)(l ), (a)( 5), ( a)(7) · and ( a )(8) as well 
as·. Sections 70-a and 7 6-.a of the Ci vii Rights Law and Ci>LR 3211 (g) to dismiss Plaintiffs Complaint 
because it is .an anti-.SLAPP lawsuit. dated August 2, .2020. and for sancticms pursuant to NYCRR 130 
(Sequence #9). Teacher Defendant Jacinth Scott in this saine motion also seeks to dismiss the Summons 
ancl Complaint againsther on the basis that sbe was not properly served pursuantto CPLR321 l(a)(8). 
Plaintiff flied her Memorandum of Lawin Oppositio0,: dated September 17, 2020. Teacher Defendants 
tiled the.ir Reply Memorandum in Law. dated September 23, 2020. 

2. 
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Plaintiff filed her. Motion to . Stay the Proceedings and/ or serve a Supplemental Memorandum of Law 
because of amendments to Sections 70-a and 76-a of the Civil Rights Law as well as CPLR 3211 (g), 
dated February 16, 2021 (Sequence #11). Teacher Defendants filed their Memorandum of Law in 
Opposition, dated March 3, 2021. Plaintiff filed her Reply Menmrandum of Law, dated March 9, 2021. 

COURT RULINGS 

Plaintifrs Motion for aStay oftheHearing and Determination As WellAsto File a Supplemental 
Memorandum of Law Pursuant to CPLR S1;?ction 2201: 

PlaintiWsmotionfor a stay of the hearing and determination as well as a request to file a Supplemental 
Memorandum of Law pilrsuant to CPLR Section 2201 is denied (Sequence 11). Teacher Defendants 
motion to dismiss Plaintiff's complaint pursuant to CPLR 3016(a), CPLR 321 l(a)(l), (a)(5), (a)(7) as 
well as Sections 70-a and 76-a ofthe Civil Rights Law ahd CPLR 3211(g) for dismissal ofPlaintiff's 
lawsuit as an anti-SLAPP proceeding and for sanctions pursuant to NYC RR 130 is denied (Sequence 
9). As part of Teacher Defendants' mQtion to dismiss, Teacher Defendant Jacinth Scott seeks to dismiss 
the Complaint against her only because she was not served pursuant to CPLR 321l(a)(8}(Sequence 9). 
That part of Teacher Defendants' motion to dismiss is granted solely against TeacherDefendantJacinth 
Scott because she was not served pursuant to CPLR 3211 (a)(8) (Sequence 9). 

Plaintiff expresses concern about any retroactive application of the revisions to Section 70-a and 76-a of 
the Civil Rights Law as. well as CPtR 3 211 (g). However,. this Court notes that Teacher Defendants 
distinctly state that they do hot advocate that the revisions to the anti-SL APP law should be treated as 
retroactive. 

As the U.S. Supreme Court ruled in Landsgraf v. USI Film Products, 114 S. Ct. 148J (1994), the due 
process clause protects the important interests of fair notice and harmony which may be compromised 
by retroactive legislation. It looks to sufficient justification to validate a statute's prospective application 
under the due prncess clause in order not t() have a retroactive applicatio11. See U.S.C.A. Const. 
Amendment 14. Although constituticmal deterrents to retroactive civil legislation are modest, prospective 
application remains the appropriate . default rule. The presumption against retroactivity will generally 
coincide with legislative and public expectations because of its conformity with a widely held innate 
sense about how statutes operate .. The U.S. Supreme Court specifically noted that retroactivity is a matter· 
oh which judges tertd to have sound instincts. Familiar considerations. of fairnotice, reasonable reliance 
and settled expectations· offer sound gµidance in determining whether the statute operates 
"retroactively". 

The New York Court of App·eals noted in the Matter of Regina Metropolitan Co.,.LLCv. New York 
State Division ofHousing and Community Renewal~ 130 NYS3d 759 (2020) that a statute has a 
retroactive effect if it would impair the rightsthat a party possessed when he or she acted, increase the 
party;s liability for past ·conduct or impose new duties with respect to ·transactions already completed; 
thus impacting· substantive• rights. A statute is generally presumed to apply only prospectively. The 
presumption against retroactive application of statutes· is based upon elementary considerations of 
fairness which dictate that indi yiduals should have· the. opportunity to know what the law is and to 
conform their conduct ac-cordingly. There must be• a clear expression of the legislative purpose to justify 
retroactive application of the statute. . 
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As the First Department re$olved in Aguaiza v.·Vantage Properties,·LLC, 893 NYS2d 19 (1 st Dept., 
201 O),.a new statute is to be applied prospectively'. It will not be given retroactive construction unless 
an intention to make it so can be found from its wording. See McKinney's Statutes Section 5l(b); 
Brennan v. SA-RU Corporation, 95 NYS2d 813 (P1Dept.,J950); People v. Duggins, 192 AD3d 191 
(3 rd Dept., 2021); Lippa v. General Motors Corp., 796 F.Supp 81 (U.S. Court, W.D. New York). 

Thus, out of fundamental fairness to the parties; this Court will only· apply prospectively any revisions 
to Sections 70-a and 76:.a of the Civil Rights Lawas well as CPLR 32ll(g)since the Complaint was 
already properly filed and pending before this Court well before the laws wete amended. See Landgraf 
v. USI Film Products, supra; Matter of Regina Metropolitan Co., LLC v. New York State,Division of 
Housing and Community Renewal, supra; Aguaiza v. Vantage Properties, LLC, supra. 

Teacher Defendants' Motionto Dismiss the Complaint Pursuant to CPLR32ll: 

When considering a pre-answer motion to dismiss the complaint for failure to state a cause of action, the 
Court of Appeals held in Chanko v. American Broadcasting Cos. Inc;, 27 NY3d 46 (2016) that a court 
rriust give the pleadings a liberal construction, accept the allegations as true and accord the plaintiff every 
possible favorable inference, See Goshen v. Mutual Life Ins. Co., of NY, 98 NY2d 314 (2002). A court 
may consider affidavits submitted by a plaintiff to remedy any · defects in the complaint because the 
question is whether a plaintiff has a cause of action,_ not whether a plaintiff has properly labeled or 
artfully stated one. See Leon v. Martinez~ 84 NY2d 83 (1994); Rushaid v. Pictet& Cie, 28 NY3d 316 
(2016). Moreover, the First Department ruled in Kenyon & Kenyon LLP v. SightSound Techologies, 
LLC, 151 AD3d 530 (1 st Dept., 2017) that affidavits received oh an unconverted motion: to dismiss for 
failure to state a cause• of action are not to be examined for the purpose of determining whether there is 
evidentiary support for the pleading. 

Consequently, this Court will give the pleadings a liberal construction, accept the facts as alleged in the 
complaintto be true and afford Plaintiffevery possible inference. See J.P; Morgan Sec. Inc. v, Vigilant 
Ins. Co., 21 NY3d 324 (2013); Chanko v. American Broadcasting Cos.~ Inc,, supra. WhetherPlaintiff 
will ultimately be successful in establishing those allegationsis not part of the calculus. See lP. Morgan 
Sec. Inc., v, Vigilant Ins. Co., supra; EBC I Inc, v. Goldman Sachs & Co., 5 NY3d 11 (2005); Landon 
v. Kroll Lah. Specialists, Inc, 22NY3d I (2013). 

When considering whether any cause of action is duplicative, this Courtnotes that CPLR Section 3014 
pertnits causes ofaction inthealternative. See Plant City Steel Corp. v. National Mach. Exch., 23 NY2d 
472 (1969); Man Advisors; Inc. v. Selkoe, 174 AD3d 435 (1 st Dept., 2019); Wilson v. Merrill Lynch, 
Pietce, Fenner &Smith, 66 NY2d 988 (1980); 164 Mulberry St Corp. v. Columbia Univ.,4 AD3d 49 
(l51 Dept., 2004). · 

Although Teacher Defendants have offered affidavits, Plaintiff requests that they not be considered 
unless and until this. Court gives notice that it is converting this motion to one fot suh1inaty judgment 
pursuanttoCPLR3211( c). Since Teacher Defendants' motion isto dismiss the Complaint forfailure 
to state a cause ofaction pursuant to CPLR 3211, this·.CourtwiUrtotconsider theaffidavits submitted 
by Teacher Defendants as evidentiary supportbecause theCourtjs.not converting the motion to one for 
summary judgment. See CPLR 3211(a)(7); Rovello v. Orofino Realty Co., 40 NY2d 633 (1976); 
Kenyon & Kenyon LLP v. SightSound Tech,; LLC, supra. · 

4 
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Since Plaintiff Catania' s allegati<.ms are sufficiently specific, this Court finds that Plaintiff Catariia has 
stated causes of actions for tortious interference with an existing and present contract or present and 
existing contractual relations; tortious · interference with present and existing business relations; tortious 
interference with a prospective future contract; tortious interference with a prospective business 
relations/economic advantage; defamation/libel/slander; intentional infliction of emotional distress; 
negligent infliction of emotional distress; negligence; gross negligence; prima facie tort; concerted 
action; corispiracy;willfulmisconduct; and joint enterprise. See.CPLR 3016(a); Serano v .. Berich-Serao1 

149 AD3d 645{1 st Dept., 2017); Kennelly v. Mobius Realty Holdings, LLC, 33 AD3d 380 (l51Dept., 
200'6)'. 

Tortious Interference with an Existing and Present Contract or Present and Existing Ccmtractual 
Relations; Tortiotis Interference With Present and Existing Business Relations; Tortious 
Interference with a Prospective Future Contract and Tortious Interference with a Prospective 
Business Relations/Economic Advantage 
(Pt through 4th Causes of Action): 

TheAppellate Division ruled in Ferrandino & Son, Inc., v. Wheaton Builders, Inc., LLC, 82 AD3d l 035, 
920 NYS2d 123 (2nd Dept., 2011) that to state a cause of action alleging tortious interference with a 
contract, a plaintiff must allege: the existence of a valid contract between it arid a third party; the 
defendant's knowledge of that contract; the defendant's intentional pro.curement of the third party's 
breach of that contract without justification; and damages. A plaintiff must specifically allege that the 
contract would not have been breached but for the defendant's conduct. Although a motion to dismiss 
the allegations in: a complaint should be construed liberally ,to avoid a dismissal of atortious interference 
with a contract claim for failure to state a cause of action; a plaintiff must support his or her claim With 
more than mere speculation. · 

In order to state a cause of action for tortious interference· with prospective busine:ss adv.antage, the First 
Department ruled in Jacobs V. Continuum Health Partners,Inc., 7 AD3d 312 (l51 Dept, 2004)that there 
must be an allegation that the conduct by a defenda11t who allegedly interfered with plaintiff's prospects 
was undertaken either for the sole purpose of harming plaintiff or that such conduct was wrongful or 
improper independent of the interference allegedly. caused there by. 

Assuming the truth of the facts as pleaded, the acts complained about by Plaintiff can be seen by a trier 
of fact as tortious interfeterice with present and future contracts and present and future as well as 
prospective business relations/economic advantage because of Teacher DefendantS' alleged actions.As 
a member of a collective bargaining. agreement, Plaintiff is a third party beneficiary. See McGuirk v. 
City School District of City of Albany, l 16AD2d J63 (3rd Dept., 1986);Newin Corp. v. Hartford Acc. 
& Tndem. Co., 37 NY2d.211 (1975); Matter of Board of Education, CommackUriion Free School Dist. 
V. Ambach, 70 NY2d 501 (1987), cert. denied 485 US 1034 (1988). Thus, she fulfills the contract 
requirement. Assuming the truth of the facts as pleaded, the acts complained ab.out by Plaintiff can be 
seen by a trier of fact that Teacher Defendants were aware· of that contract; Teacher Defendants' explicit 
goai was to ouster Pia.inti ff from the school. by procuri11:g a breach of hei:agreement and therefore, but 
for Teacher Defendants' actions) it can be seen by a trier of fact that .f>Iaintiff Catania was removed from 
her position of Acting Priilf?ipal with the result· of her demotion to. a lower paying position within the 
Department of Education. Therefore, she has stated a claim for tortfous. interference with rut existing 
and present contract or present and existil;lg contractual. relations; fortious interference with present .and 
existing business relations; tortious interference with a prospective future contract; and tortious 

·----········-····"·············----------------[* 6]
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interference with a prospective business relations/economic advantage. See Meer Enterprises, LLC v. 
Kocak, 105 NYS3 d 415 (I st Dept, 2019}. 

Abuse of Process (5th Cause of Action): 

Plaintiffhas withdrawn her claim for Abuse of Process. 

Defamation/Libel/Slander (6th Cause of Action): 

The essence of the tort oflibel is the publication of a statement about an individual that is both false and 
defamatory. See Brian v. Richardson, 87NY2d 46 (1995). Since falsity is a necessary element ofa libel 
claim, and only ''facts" are capable of being proven false, it follows that "a libel action cannot be 
maintained unless it is premised on published assertions of fact". See Brian v. Richardson, supra. 

Conversely, expressions of opinion are cloaked With the privilege of speech afforded by the First 
Amendment. See Jaszai v. Christje's, 279 AD2d 186 (2001), citing Gertz v. Robert Welch, Inc., 418 US 
323(1974). Whether they are ''false or nof', libelous of not, opinions are constitutionally protected and 
may not be subjectofpdvate dam~ge actions. See Rinaldi v. Holt, Rinehart & Winston,A2NY2d 369 
( 1977), cert denied 434 US 969 (1977). 

Distinguishing between protected expressions of opinion and actionable assertions of fact has proven to 
be a challenging task for the courts. Ill the past~ the Court of Appeals has cited three (3) factors which 
should be considered: l) whether the specific language at issue has a precise· meaning which is readily 
understood; 2) whether the statements are capable of being proven true or false; 3) whether either the 
full context of the communication in whichthe statement appears or the broader social context and 
surrounding circumstances are such as to signal listeners that which is· being read or heard is likely to he 
opinion; hot fact. See Brian v. Richardson,supra; Gross v. New York Times, 82 NY2d 146 (1993); 
Olhnan v. Evans; 750 F2d 970 (1984), Cert denied 471 US 1127 (1985); Steinhilber v. Alphonse, 68 

·NY2d 283. See also Guerrero v. Carva, .10 .AD3d 105, (1 st Dept., ··2004) where the First Department 
ruled that false accusations of racism were actionable where they tend to disparage a plaintiff in his 
profession. · 

Even in cases where a statement falls within the protective shield of expressions of opinion, such 
opinions will lose their protection and become actionable where the statement of opinion implies that i.t 
is based upon facts which justify the opinion but are unknown to those reading or hearing it. See 
Steinhilber v. Alphonse, supra; Botcher v. Castillo-Puche, 551 F2d 910 (2nd Circuit), cert denied sub 
nom Hatcher v. Doubleday & Co., Inc., 434 US 834 (1977). These are known as "mixed opinions". 
They are actionable not because of the false opinion itself but rather becaµseof the implication that the 
_speaker knows certain facts, unknown to his audience, Which-supports ·his opinion and are detrimental 
to the person about whom he is speaking. See Steinhilber v. Alphonse, ·supra; Rand v, New York Times 
Co.,75-AD2d417 (1980}. See also Guerrero v. Carva, supra. -

Under either federal or state law, the Court>of Appeals ruled in 600 W. 115th St. Corp. v. Von Futfeld, 
80 NY2d 13 0 ( 1992) that the dispositive question is whether a reasonable· listener_ at the hearing could 
have concluded that a defendarit • was conveying facts about plaintiff That is a question for the Court in 
the first instance. See Steinhilber v. Alphonse, supra; Milkovich v; Lorain Journal Co;; 497 US 1; 
Immune AG V; Moor.,.Jahk.owski, 77 NY2d 235. Because falsity is a necessary elementi11 a defamation 

6 
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claim involving statements of public concern, it follows that only statements alleging facts can properly 
be the subject of a d¢famationaction. 

When a defamatory statement of opinion implies that it is based upon undisclosed detrimental facts 
which justify the opinion butare unknown to those reading or hearing it, it is a "111ixed opinion" and 
actionable. See Como v. Riley, 287 AD2d 416 (1 st Dept.; 2001); Steinhilber v. Alphonse, supra. 
Similarly actionable·as a "mixed opinion" is a defamatory opinion which is ostensibly·accompanied by 
a recitation of the underlying facts upon which the opinion is based but those underlying facts are either 
falsely misrepresented or grossly distorted. See S ilsdorf v. Levine, 5 9 NY2d .8, cert. denied 464 US 831 ; 
Chalpirt v. Amordian Press, 128 AD2d 81 (1 51 Dept., 1987); Parks v. Steinbrenner; 131 AD2d 60 (Pt 
Dept., 1987); Enigma Software Group USA,LLC v. Bleeping CotnputerLLC, 194 F.Supp.3d 263 (S.D. 
N. Y. 2016); Consequently, if the facts st::t forth in the opinion are false, the statements of the opinion 
are actionable. See Silsdorfv. Levine, supra; O;Neil v. Peekskill FacultyAssn., 120AD2d 36 (2nd Dept., 
1981'5); Ocean-State Seafood v. Capital Newspaper, IJiv. of Hearst Corp., 112 AD2d 662 (2nd Dept,, 
1985), . . 

Darrtage to one's reputation is a key consideration in a "defa111ation per se" action. According to the 
FirstDepartmentin Pezhman v. City of New York, 812 NY82d 14 (Pt Dept.;• 2006), a plaintiff teacher 
stated a defamation cause ofaction against a defendant, based upon disparaging statements about her in 
twoletters disseminated by defendant. The letters asserted that plaintiff was a racist. Thus, plaintiff's 
allegation that the defamation injured her in her profession and caused her economic harm through 
revocation of her professional teaching license was sufficient to plead defamation per Se, The defamation 
claim was pleaded with the required specificity pursuant to CPLR 3016( a). The content and context of 
the statements were sufficient to potentially demonstrate malice as to overcome the qualified common 
interest privilege. The First Department ruled that it was plaintiff's claim that the defamatory statements 
were part of a campaign of harassment conducted in retaliation. While defendant's letters could have 
been a legitimate means ofa4vat1cing defendant's interests, it was alsnpossible as suggested by plaintiff 
that defendant was motivated solely by ill will towards plaintiff as a result of plaintiffs actions. Thus 
the question of q.efendant's motivation was not to be determined here as a matter oflaw. 

This Court finds that Plaintiff Catania. has identified numerous allegc:d assertions of fact. Each of the 
statements is reasonably susceptible of a defamatory meaning because they all tend to disparage Plaintiff 
in her profession as an Assistant Principal in a school whose students are primarily Black and Brown. 
While the statements standing alone might be too vague to constitute an assertion of fact, when combined 
with specific instances of racial discrimination, each of the statements becomes precise in meaning and 
capable of being proven true or correct. See Guerrero v. Carva, supra; Pezhman v. City of New York, 
supra. 

Both the immediate and.broader·contexts of these statements would reasonal,ly suggest to any·reader 
that Teacher Defendants were personally aware of facts demonstrating the occurrence of racial 
discrimination based on race and ethnicity. . · The immediate context of the statements reveals the 
disclosure. of some specifics regarding Plaintiff. Teacher Defendants'· inclusion of the names. or groups• 
of victims of Plaintiff's discrimination and illegal conduct would signal to any reasonable reader that 
assertions of factwere being conveyed, not merely Teacher Defendants' opinion. See Guerrero v. Caiva, 
supra; Pezhrnan Y. City of New York, supra. 

The broader context of the statements in print, media and social media seems clearly designed to impress 
the reader that Teacher Defendants are conveying concrete evidence of Plaintiff's misconduct. 

7 
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Moreover, this was-nota·sitµation like a trade union dispute (see Stei_nhilber.v; Alphonse, supra) or a, 
public hearing (see,600 W. lt 5th St. Corp. v. Von Futfeld, supra). Alth,oughTeacher Defendants attt:mp.t 
to portray the situation as a "time of intense. controversy" about Black History Month; th~y fail to include 
a-hon-interested per$011 supporting the allegations ag~inst Pla,i11tiff. Thug,, it .suggest$ th~t the "intens.e­
cotttroversi~ is highly personal and more likeiy limited solely to Teacher Defendants. Moreover,·.the 
subject assertions of raciaLdiscrimination i.n the pe~tormance of her professional duties .. only enhances· 
their defamatory nature. See Scott v.-_ Cooper, 226 AD3d 360 (2nd Dept.,. l 995); Guerrero v_. Carya, supr~; 
Pez,hman_ v. City ofNew York, supra. 

As the Appellate Division detennineci.inCalore v. Powell-:Savory Corp.,.21AD24877 (2.nd Dept,, 1964), 
a 'false charge of'being discriminat0:ry against:. African Anu.~ricans was--.Iibelous-per se considering the 
"temper of the times';_ Moreover, the First Department ruled in Guerrero v. Carv11, supra tha_t false 
accusations of racism were-actionable where they tend to disparage a_plaintiffin his profession; 

Assuming the truth.ofthe facts as pleaded, the acts complained about by 'Plaintiff can be seen.by a trier 
of·fact as -defamation since- Teacher Defendants' sta~ements paint her ~s a Jacist .which •harms her 
reputation. :See Calore v. :Powell-Savory Corps, supra; Guerrero v. Carva, supra; Pezhinan v. City of 
New York, supra. . . 

This Court finds that Teacher Defendants• statements cannot be shielded by the opinion ·of privilege in 
these citcu.mstahces since they imply· the existence of undisclosed underlying facts that would support. 
Teacher Defend~ts'· opinion and would b~ detrimental to Plaintiff Catania. -See Giffuni v. Feingold_, 
299 AD2d.266·(1 st" Dept., 2002). Thus, the·aneged defamatory statements fall:clirectly within the-"mixed 
opinion" rule and are actionable. See Giff\mi.v. Feingold, supra. 

This Court .. d,etennines that· Teacher Defendants. do· not qualify for the ''common interest'' quaiified 
privilege because they did not I unit th~ir statements on_ly to those who. might potentially have. a common 
interestin the subject matter at issue; The:y uttered their statements to people·well outsjde_ that protectvd. 
circle by :making them public in print, media and sodalmedia. See· Landon v. Kroll Lab Specialists·, 
Inc., 22 NY3d I (2013); Liberman v. Gel stein, 80 NY2d 429 (1992); Wolberg v. IAI N. A111. Inc., 161 
AD3d 469 (lst Dept_., 2018); Silverman v. Clark:; 35· AD3d 1 (.151Dept.;:ioo6);- Lampert v. Edelman, 24 
AD2d 562 (Pt Dept.,. 1965);. Steinhilber v. Alphonse, 1 l5 AP2d 844 (3rd Dept., 1985). 

Teacher Defendants:maintaiti that the libel claims must be d_i_smissed.b~caus~_.PJaintiff Catam.·~-has ,not 
shown. that "Uley a~ted with ac;tual malice. In a defamation action against a public figure~ a plaintiffhas 
the burden of showing actual malice by a clear and convincing standarc:i. See Freeman v. Johnston, 84 
NY2d 52 (1994), cert depje_d 513 US 1016 .(1994 ); New York Times' Co" v. -Sullivan,: ·supra; Jv.iahon~y 
v. Adirondack Puhl. Co. 71 NY2d:31 (1987). Fodhe.ptJfPOSes·ofthelaw of4efamation, a statement is 
made with actual malice when it is made with knowledge that it was false orwith reckless disregard of 
whether it was false or not, See. New York Times Co., v. Sulliy~_n, _ supra;. Prozeralikv. Capital Cities 
Comnn,micati,;ms, 82NY2d 466, (i993.j. Theactual malice standard has also been appli¢d to "limited 
public figures,, or those. persons who have volru:itarjly inj~cted themselves or are drawn into a particular 
public c_ontroversyand thereby_ beco:tne·_public figures. See Gertz-v. Robert. Welch,_ Inc., supra. 

There is a four part test to determine whether a plaintiff is a limited purpose public figure.· To qualify,.a 
plaintiffn1ust have: 1) successfully invited public attention to his/her views in an ·effort "to influence 
others prior tp tht? inc.ideni which is the subject of-the litigation; 2) voluntarily injected himself/herself 
into a. public controversy· related to the-subject of.the litigation; 3) assumed_ a position of prominence. in 
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the public controversy; anq 4) maintained regular and continuing access to the.media. See Enigma 
Software Group USA, LLC v. Bleeping Computer LLC, 194 F.Supp3d 2.63, U.S. District Court, 
S.D.N.Y.(2016). 

Thus, this Court finds that Plaintiff is a ''limited public figure" because she was dtawrt into a _particular 
public controversy regarding Black History Month. See Gerz v. Robert Welch, Inc., supra. Consequently 
she must plead malice. As the First Department found in Pezhman v. City ofNew York, 29 AD3d 164 
(1 st Dept, 2006), malice which is defined as personal spite or ill will, or culpable recklessness or 
negligence refers not· to a defendant's general feelingsabout a plaintiff hut. to the speaker's motivation 
for making the defamatory statements. See Liberman v. Gelstein, 80 NY2d 429 (1992); New York 
Times Co. v. Sullivan, 376 US 254 (1964); Landon y, Kroll Lab Specialists, Inc., 22 NY3d 1 (2013). 
Where false statements about a plaintiff made with malice impacted a plaintiff'·s professional career, the 
Court of Appeals ruled in Loughteyv. Lincoln FirstBank, 67 NY2d 369 (1969) that the statements were. 
actionable. See also Pontarelli v. Shapiro, 231 AD2d 407(l51 Dept., 1996) where the First Department 
found that a plaintiff properly stated malice where the gravamen of plaintifr s · action Was that a defendant 
ousted her from her position for defendant's own purposes. 

Assuming the troth of the facts as pleaded, the ads complained about by Plaintiff Catania can be seen 
by a trier of fact that Teacher Defendants acted with actual malice by a clear and convincing standard. 
Teacher Defemiants' statements to the media can be seen by •a trier of fact that they were made with 
either knowledge that they were false or with reckless disregard of whether they were false or not. 
Assuming the truth of the facts as pleaded, the acts complained about by Plaintiff can be seen by a trier 
cif fact that Teacher Defendants sought her removal as Acting Principal because she was recruited to 
improve the academic success of the• school. Thus, Plaintiffhas stated a cause of action for malice since 
it can be seen by a trier of fact that Teacher Defendants' quest to remove her as Acting Principal from 
the school was because she was recruited to improve. the school's academic success. See New York 
Times Co., v. Sullivan, supra;.Pro:zeralkv. Captial Cities Commuriications, supra; Gerzv. Robert Welch, 
Inc., supra; Loughtey v. Lincoln First Bank, supra; Pontarelli v. Shapiro, supra; Liberman v. Gelstein, 
supra;Landon V; Kroll Lab Specialists, Inc., supra. · 

Because Plaintiff is a li111ited public figure, this Court finds that the gross:itresponsibility standard does 
not apply since it pertains to private plaintiffs. See Khan; Chopodeau; Mahoney·v. Adirondack Puhl .. 
Cp., 71 NY2d 31 (1987); McGill v. Parker, 179AD2d 98 (1 st Dept., 1992); Sweeney v; Prisoners' Legal 
Svs; Of NY, 146 AD2d 1 (3rd Dept,, 1989); Udell v. New York News, 124 AD2d 656(2fld Dept., 1986); 
Zucl<.er v. County of Rockland, 111 AD2d325; Bruno v. New York Daily News Co., 89 AD2d; Hogan 
v. Herald Co., 84 AD2d470, 58 NY2d 630.. . 

Thus, this Court finds that Plaintiff has stated a cause of action for defamation per se because the 
defamatory words impugn Plaintiff'.s profession with specificity. See CPLR3016(a); Meer Enters.,LLC 
v. Kocak~ 173 AD3d 629 (Pt Dept.:, 2019);Pezhman v. City of New York, 29 AD3d. l64 (P1Dept., 
2006); Roche v. Claverach Coop. Ins. Co., 59 AD3d914 (3rd Dept., 2019); Rosenbaum v. City of New 
York; S AD3d 154 (1 st Dept, 2004 ). 

lnten tional Infliction of Emotional Distress (7th Cause of Action): 

Where severe mental pain or anguish is inflicted through a deliberate and malicious campaign of 
harassment or intimidation, the First.Department reasoned in ·vasarhelvi v. New· School for Social 
Research et al, 646 NYS2d 795 (Pt Dept., 1996) that an action for intentional infliction of emotional 
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4i:;;tress is-.~vailable.1;,ecaus.~ a d,efend~t was in the position with apparent p.ower to impair plaintiffs: 
professional standing~ Outr~geous·thteatsor grourtgle_ss litigation could be found.to ain:o.untto exireme 
and outrageous conduct which cannot be tolerated in civilized community. The extreme and outrageous 
nature of the conduct may arise not so much from what is don_e as from the abuse by the defendant of 
some relation or position which gives. the defendant actual or appaten~ power to daniage the plaintiffs 
interests. See Prosser & Keeton, Torts Section 12at 61 (5th ed.). 

As. the First Department underscored in Carter v. Andriani, 443 NY$2d 157 (1st Dept,. 198.1), where, 
severe mental pain or anguish is inflicted through a deliberate and mali9ious campaign of harassment or 
in,tirnidation, an action for -intentional infliction of emotional distress i$· available._ The a~legatioil$ taken· 
together have shoWll .a planned program ofharassrnent .or threats with outrageous actions and deliberate, 
continuous course of conduct of defendants and resulting emotional upset, proof of which will bl! best 
left ._for trial. 

Although a defendant might nothave intended harassment; the First Department ruled in 164 Mulberry 
St. _Corp.' v; Colwnbia Univ .• 4 AD3d 49 (J5l. Dept., 2094) thaJhe or sht:l intended to elicit i:'l response .. Sy· 
doing so, he·ot she may.have recklessly disregarded the·potentialconsegiiences of that conduct since 
defendant's actions allegedly tainteci .plaintitrs reputation, 

As~umirig the truth .of the- facts as pleaded, the acts complained about by Plaintiff Cail be. seen-by a trier 
of· fact as intentional ihfliction of emotional distress since ·Teacher·· Defendants' alleged acts. of a 
deliberate f!.lld rnali~ious (:a,mpaign of harassment or intimidat1on and an alleged planned program of 
harassment or threats can be s·eert to amount to extreme anq. outrageous conduct which cannot be 
·tolerated inacivilized community. Thus;they are actionable. See Vasarhelvi-V; NewSchool for Social 
Research et al, supra; Carter v. A.Iidriani, supra; Nader v. General Motors Corp., 25 NY2d 560 (l 970); 
164 Mulberry St. Corp. v~ Coh.unbia Univ., supra. 

As the Court of Appeals ruled in Plarit City Steel Col])~ v. N;,ttional M_ach. E~ch., 23 NY2d 472 (.1969), 
the·Jiberal pleading.requirement pursuant to. Ci>LR 3014 ·does riot -force a. plaintiff to ·elect between 
hypothetical or alternative causes of action at the pleading stage. See.also Mat1 Advisors, Inc. v. Selkoe, 
I O.i NYS-3..4 843 (l st .:Oept., 2019) 

Thus, this Court finds that it is not duplicative ofthe- defamation claim because CPLR Section 3014 
permits causes of.action in the alternative'. See Plant City S.leel Corp. v. National Mach. Exch., supra; 
:Man Advisors; Inc. v. Selkc;ie, supra-; Wilson v. Merrill Lynch,. Pierce, Fenner & Smith, 66 NY2d 988 
(1980); 164 Mulberry St. Corp. v. Colwnbia Univ;, supra. · · 

Negligent Infliction ofEmotional."Distre~s.·(Sth CJtuse of Action): 

Accordb:ig to ·the· Court _of Appeals i11 Johnson y. State of New Y od~. 3 7 NY2d 3 78 (1975),- re.covery for 
negligent infliction of emotional distress should be allowed if evidence shows: IJ causation, 2) 
substantial ha.tin and 3) gu<l.fanWe of genuineness. The key to liability focuses upon defendant's duty; 
One. to .whom a. duty of care is. owed may recover for harm -sus~ined solely as. a result of at1 inilial, 
negligently caused psycholog_ical trauma bµt with ensuing · psychic harm with. residual physical 
manifestations. In order to be held liable innegiigence, he or she need not foresee novel or l:lxtraordi1;1ary 
consequences-. It is enoµgh that he or she be aware of the ·risk of d,anger .. If the consequences wet.e. all 
within the ''orbit of danger''; they are therefore -within the "orbit. of duty"· for· th~- ·breach pf which a 
wrongdoer may be held liable. See Palsgraf v. LQng Is. R, R. Co., 248 NY 339: The false message and 
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the events flowing from its receipt were the proximate cause of claimant's emotional harm. Tllus, 
claimant is entitled to recover for that hann, especially if supported by objective manifestations of that 
hann; See also·Schulman v. Prudential Insurance Company of America, 226AD2d 164 (lsi Dept.; 1996). 

Assuming the truth of the facts as pleaded,. the acts complained about by Plaintiff can be seen by a trier 
of fact as negligent infliction of emotional distress because Teacher Defendants' alleged actions can 
amount to extreme and outrageous conduct based upon: 1) causation by the stories in the print, inedia 
and social media regarding a planned program of harassment; 2) substantial hann to her reputation; and 
3} guarantee of.genuineness by the manifestation of Plaintiff's physical ·symptoms and psychological 
trauma. Since the consequences were all within the ''orbit of danger'', they are therefore within the "orbit 
of duty". · See J ohrtson v. State. of New York, supra; Palsgraf v. Long Is. R.R. Co., supra. Thus,. Plaintiff 
has a claim for negligent infliction ofemotional distress. See E.J. Brooks Co. v. Cambridge Sec. Seals, 
31 NY3d441 (2018); Mandarin Trading Ltd. V. Wildenstein, 65 AD3d 448 (Pt Dept, 2009); Eagle v. 
Jakob, 97 NY2d 165 (2001); DeAngelis v. Lutheran Medical Ctr., 58 NY2d 1053 (1983); Becker v. 
Schwartz; 46NY2d 401 (1978}' Palsgrafv. Long Island R. Co., supra; Rugova v. City of New York, 
132 AD3d 220 (Pt Dept,, 2015); John_son v. State ofNew York, 37 NY2d 378 (1975); Schulman v. 
Prudential Ins. Co. of Am., 226 AD2d 164 (1st Dept, 1996), · 

This Court also finds that the negligent.infliction ofemotional distress cause•of action is not duplicative· 
of the defamation .claim· because- CPLR Section 3014 permits causes of action in the alternative. See 
Cosmopolitan Mut. Ins. Co. v. Trapier, 20 AD2d 885 (Pt Dept, 1964), affd 15 NY2d 503 (1964); 
Maines v. Cronomer Val. Fire Dept., 50 NY2d 535 (1980); Mayesv. UVI Holdings; 280 AD2d 153 · (1 st 

Dept.; 2001). 

Negligence (9th Cause of Action:): 

A negligent statement may be the b&Sis of recovery of damages, There must be a carelessness in 
imparting words upon which others were expected to rely and upon which they did act or failed to act to 
their damage. However, such information is not actionable unless expressed directly, with knowledge 
or notice that it will be acted upon, to one to whom the author is bound by some relation or duty, arising 
out of contract or otherwise, to act with care ifhe or she acts at all. See European American Bank and 
Trust Company v, Strauhs & Kaye et al,477 NYS2d 146 (1 51 Dept., 1984); Ultramares Corp; v; fouche, 
255 NY 170. 

Without a duty of care running directly to the injured person, the Court of Appeals determined in Landon 
v. Kroll Laboratory Specialists, Inc;, 999 NE2d 1121 (20l3}that there can be no liability of damages 
however careless the conduct or foreseeable harm. Although the existence of a contractual relationship 
by itself is not a source of tort liability to third parties,. there are certain. circumstances where a duty . of 
care is assumed to certain individuals outside the contract. Such a duty of care may arise where the 
contracting party1 • in fEtiling to exercise reason.able care· jn the performance ofiis duties, launches. a. force 
or instrument of hann.. See Espinal v. Melville Snow Con.tis., 98 NY2d 13 6 (2002). ConseqiJerttly, this 
principle recognizes the duty to avoidhann to others is distinctfromthe contractual duty ofp¢rfo~ance. 

Assuming the truth of the facts as pleaded, the acts complained .about by Plaintiff can 'be seen by a trier 
of fact to amount to .negligence since there is a question about whether Teacher Defeqdants did not. 
•·exercise reasonable .care regarding .their actions during ·alack History Month by having their ·statements 
against Plaintiff Catania published in print, media and .social media. Additionally it can be seen by a 
trier of fact that there. remain slrong policy..;based · consideratlons regarding · a :finding that Teacher 
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Defendants owed a duty to Plaintiff Catania because of the potential for the: statements to have a 
profound, life-altering consequences for her, thus evincing a duty of care. See Landon v. Kroll 
Laboratory Specialists, Inc., supra; Espinal v. Melville Snow Contrs., supra. 

This Court finds that the cause of action for negligence is not duplicative because CPLR Section JO 14 
allQws.causes of action.in the alternative. See Butler v, Delaware Otsego Corp., 203 AD2d 783 (3 rd 

Dept., 1984); Plant City Steel Corp. v. National Mach. Exch., supra; Man Advisors, Inc. v. Selkoe, supra; 
Wilson v. Merrill Lynch, Pierce, Fenner & Smith, 66 NY2d 988 (1980); 164 Mulberry St. Corp. v. 
Columbia Univ., supra. 

Gross Negligence (10th Cause of Action): 

To constitute gross negHgence, a party's conduct must smack of intentional wrongdoing or evince a 
reckless indifference to the rights of others. A party is grossly negligent when it fails to exercise even 
slight care or slight diligence. See Ryan v. IM Kapco, Inc., 930 NYS2d 627, 88 AD3d 682 (2nd Dept, 
2011 ); Dolphin Holdings Ltd. V. Gancler & White Shipping, Inc., 998 NYS2d 107, 122 AD3d 901 (2nd 

Dept., 2014); Bennettv. State Farm Fire and Casualty Company, 78 NYS3d 169 ('.2nd Dept.,2018); Food 
Pageant, Inc. v. Consolidated Ediso11, Inc., 429 NE2d 738, 445 NYS2d 60, 54 NY2d 167 (1981 ); . . 

Assuming the truth of the facts as pleaded, the acts complained about by Plaintiff can be seen by a trier 
of fact as gross negligence because all· Teacher Defendants' alleged actions can evince a "reckless 
indifference" to her rights during their Black History Month protest due to their interviews with print, 
media and social media flee CPLR Section 3014; Credit Alliance Corp. v. Arthur Andersen & Co., 65 
NY2d 536 (1985) 

This Court finds that the cause of action for gross negligence is not duplicative because CPLR Section 
3014 allows causes ofaction in the alternative. See Plant City Steel Corp. v. National Mach. Exch., 
supra; ManAdvisorS, Inc. v. Selkoe, supra; Wilson v. Merrill Lynch, Pierce, Fenner &Smith, 66 NY2d 
988 (1980); 164 Mulberry St.Corp. v: ColumbiaUniv:, supra. 

Prima Fade Tort (11 th Cause of Action): 

Prima facie tort is established when a defendant intentionally inflicts harm, without excuse or 
justification, through acts which would otherwise be lawful, and special damages are suffered, See 
Roche v. Claverack Coop. Ins. Co.; 59AD3d 914 (2009);Freihofer v. Hear:st Corp., 65 NY2d lJ5 (1985). 

The First Departmentfound irt Bernstein v. 1995 Associates et al, 586 NYS2d 115 (1st Dept., 1992) that 
prima facie tort allows a remedy for the intentional infliction of harm, which results in special damages 
without any excuse or justification by an act or series of acts which would otherwise be lawful. 

The First Department determined in Starishevsky v. Parker, 639 NYS2d 377 (I st Dept., 1996) that 
defendant created a hostile atmosphere by divulging confidential harassment proceedings to a newspaper 
reporter for publication. Because Defendant was motivated by ·a personal vendetta against plaintiff, it 
was sufficient to show that defendant acted solely with disinterested malevolence in seeing plaintiff 
fired. Since they are accompanied by a particularized claim of special damages in the form ofidentifiable· 
lost wages and benefits, they·are sufficient to state a cause of action for prima facie tort. See Burns 
Jackson Miller Summit & Spitzer v. Lindner, 59 NY2d 314 (I 983). 
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Assuming the truth of the facts as pleaded, the acts complained about by Plaintiff can be seen by a trier 
of .fact that Teacher Defendants' actions created a hostile atmosphere by divulging confidential 
information to a newspaper reporterfor publication in print, media and social media. Since the articles 
can be seen by atrier of fact as motivated by a personal vendetta against Plaintiff, Defendant Teachers' · 
actions can be seen as a disinterested malevolence by having Plaintiff removed from her position and 
demoted with a lesser. salary. See CPLR Section 3014; Bernstein v. 199 5 Assoc., 18 5 AD2d 160 (1st 

Dept., 1992); Starishevsky v. Parker, 225 AD2d4R0 (1 st Dept., 1996); Stallings v. U.S.Elecs., 270 AD2d 
· · st · · · · · · · 188 (l Dept., 2000). 

Negligent Supervision of Agents, Servants and Employees As ,Against UFT Only (12th Cause of 
Action): 

Not applicable to Teacher Defendants. This cause of action was dismissed against UFT Defendants 
pursuantto the Decision/Order, dated :November 6, 2020 by the Honorable Julia Rodriguez. 

N" egligent Supervision ofI ts Organization/ Association as AgainsfUFT Only ( 13th Cause of Action): 

Not applicable to Teacher Defendants. This cause if action was dismissed against UFT Defendants· 
pursuant to the Decision/Order, dated November 6, 2020 by the. Honorable Julia Rodriguez. 

Concerted Action (14 th Cause of Action): 

A theory of concerted action liability rests upon the principle that all those persons who pursue a common 
plan or design to commit a tortious act actively take part or further it. They do so by cooperation or 
request or lend aid or encouragement to the wrongdoer or ratify and adopt hfr; completed acts for their 
benefit. Thus, they are equally liable with the wrong doer. It is essential that each defendant charged 
with acting in concert for the ptuposes of concerted action liability in tort cases have acted tortiously and 
that one of the defendants committed an act in pursuance of the agreement which constitutes a tort~ 
Parallel activity among defendants without more is . insufficient to establish art agreement element 
necessary to·maintain concerted action claim. An agreement cannot be inferred (llTlOng the defendants· 
forpurposes of concerted action tort liability from common occurrence of parallel activity alone. See 
Rodriguez v. City ofNe:w York, 112 AD3d 905 (2nd Dept., 2013); Bichler v. Eli Liliy & Co., 55 NY2d 
571 (1982); RustelHv. Goodyear Tire &RubbefCompany, 79NY2d289(1992). 

Assuming the truth.of the facts as pleaded, the acts complained about by Plaintiff can be seen by a trier 
of fact to amount to concerted action since there is a question about whether each Teacher Defendant 
pursued· a.·common plan to commit their actions .against Plaintiff and whether Teacher Defendants 
cooperated with one another, gave aid, .. encouraged,ratified and adopted the acts of ea.ch other for.their 
own benefit irt their common· goal to oust Plaintiff Catania from her position as Acting Principal. See 
Roddguezv. City of New York, supra;.Bichlerv .. Eli Lilly& Co., supra;Rtistelli v. Goodyear·Tire & 
Rubber Company, supta, · 

Conspiracy (15 th Cause of Action): 

For the purposes of a motion to dismiss.on insufficiency as a.pleaciingpursuant to CPLR 321 l(a)(7), the 
Court ofAppeals ruled in Grid Realty Corp. v. Winokur, 43 NY2d 956 (l978}thatthe independent tort 
of conspiracy does state a cause of action .. See also FIA Leveraged Fund Ltd. V. GrantThornton LLP, 
150 AD3d 492 ( 161 Dept., 2017); 936 Coogan ;s Bluff, Inc., v. 93 6...;9J8 Cliffetest Hous. Dev. Fund Corp., 
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162 AD3d 482 (lst Dept., 2018);Errant Gene Therapeutics, LLC V; Sloan Kettering Inst. For Cancer 
Research, 174 AD3d473 (Pt Dept., 2019); Keviczky v. Lorber, 29'0 NY 297 (1943). 

The First Department determined in Errant Gene Therapeutics LLC v. Sloan-Kettering Institute for 
Cancer Research et al, 106 NYS3d 302 (P1 Dept., 2019} thatthe .civil conspiracy cause ofaction was 
dismissed because. civil conspiracy is not recognized as an independent tort. However, the allegations 
in the complaint charging conspiracy are deemed part ofthe remaining causes of action to whichthey 
are relevant. Allegations of conspiracy serve to enable a plaintiff to connect a defendant with the acts 
of his co-conspirators where without it he could not be implicated. · In any event, the liability of a 
defendant as a conspirator for co-conspirators' wrongful acts does not necessarily dep~nd upon his active 
participation in the particular overt acts; . Once. a conspiracy is established, all defendants are liable for 
each other's acts in furtherance of the conspiracy. The measure of plai.ntiff s damages was not 
speculative as a matter of law, 

As the First Department found in Coogan 'S Bluff, Inc. v. 93 6-93 8 Cliff crest Housing Development Fund. 
Corporation etal, 74NYS3d 854 (1 st Dept,2018), the allegations must be sufficiently detailed to state 
causes of action for conspiracy to commit an individual tort. 

·The AppeHate Division ruled in Ferrandino & Son, Inc., v. Wheaton Builders, Inc., LLC, supra that. 
whileNewYork does·not recognize civil conspiracy to commit a tort as an independent cause of action, 
the claim stands or falls with tile underlying tort. Since the civil conspiracy claim is clearly derivative 
.of the tort of fortious interference, its viability is dependent upon that tort. · 

Assuming the truth ofthe facts as pleaded, the acts complained aboufby Plaintiff can be seen by a trier 
offact as a conspiracy because she has made detailed allegations about each of the Teacher Defendants' 
actions regarding their campaign of harassment against her· which invo Ives other individual torts, . See 
Errant Gene Therapeutics LLC · y, Sloan~ Kettering Institute for Cancer Research et· al, supra;. Coogan' s 
Bluff, Inc. V; 936-938 CliffcrestHousing Development Fund Corporation etal, supra; Ferrandino & Son, 
Im~. v. Wheaton Builders, Inc;, LLC, supra. 

Will:ful MisconductAgainst All Defendants and Willful Misconduct As Against UFT - Failure to 
Act (16 th Cause of Action): · · 

In order to prove a willful or malicious misconduct, the Appellate Division ruled in Gardner v. Owasco 
Riv. Ry:, 142 AD2d 61 (3rd Dept., 1988) that a plaintiff must show an intentional act ofunreasonabl<:! 
character performed· in disregard ofa known or obvious risk so great as to make it highly probable that 
harm would result. A plaintiff must showmalice by defendant. The conduct or lack of affirmative action 
by defenclant must rise to the level of willful and malicious misconduct. 

Assuming the truth of the facts as pleaded, the acts compiained about by Plaintiff can be seen by a trier 
of fact as willfuLmisconductby Teacher Defendants during their protest over Black History Month and 
subsequent interviews with the press, media and social media which impacted her reputation by labeling 
her a racist. She has sufficiently alleged malice on the · part of Teacher Defendants because their 
Statements can be seen by a trier of fact a&. made with either knowledge of their falsity or with reckless 
disregard of whether they were false or not. See New Y orkTimes co., v. Sullivan, supra; Prozeralik v. 
Captial Cities Communications, supra. Thus, she has alleged an intentional claim of unreasonable 
character performed in disregard of a. known or. obvious risk so great· as to make it highly probable that 
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harm would resultwhenTeacher Defendants made their allegations regarding Black History Month to 
the print, media and social media. See Gardner v; Owasco Riv, Ry, supra. · 

Willful Misconduct AsAgainstUFT-Failuret_o Act (16th Cause of Action):· 

Not applicable·to Teacher Defendants. ·This·cause of action was dismissed against UFT Defendants by 
Decision/Order, dated November (i, 2020 by the Honorable Julia Rodriguez · 

Joint Enterprise.(! 7th Cause of Action): 

A joint enterprise is an endeavor in which two ormore persons unite to achieve a torrimon purpose. 
Under such circumstances, each has express or· implied authority to act for all with nespect to control of 
means or agencies employed to execute the plan. The negligence of one member may be imputed to the 
others. Essentialto a finding of a joint enterprise where the negligence of one member may be imputed 
to the others is the equal right of each member to direct or control the others inrespectto the enterprise, 
· Thus, the characterization placed upon an operation by a participant should not be conclusive. Liability 
will not be imputed under ajoint enterprise theory where the element of control is lacking, See Fairbairn 
v. State, 107 AD2d 864 (2nd Dept.; 1985). The rationale for thejoint and several liability is thatthe 
wrongdoers are considered part of a joint enterprise and. a mutual agency such that the act· of onfl is the 
act of alL Liability for all that is done is visited upon ('Jach one. See AchieveltSolutions LLC v. Lewis, 
186 AD3d 49 (2nd Dept., 2020). Jointand several liability whichis primarily a tortAaw concept imposes 
on each wrongdoer responsibility for entire damages awarded even though a particular wrongdoer's 
conduct may have caused only a portion of loss. See Matter of SeagroattFloral Co., Inc., 78 NY2d 43 9 
(1991). 

Assuming the truth ofthe facts as pleaded, the acts complained about by Plaintiff can be seen by a trier 
pf fact to amount to joint enterprise, since there is a question about whether each Teacher Defendant had 
express or implied authority to act for all with respect to control of means to execute the plan of 
harassment. Each Teacher Defendant spoke with a reporter regarding all Teacher Defendants' 
accusations of racism by Plaintiff Catania during Black History Month, · Those statements were 
published in print, media and social· media. See Fair bairn v. State, supra; Achieve It Solutions LL C v. 
Lewis, supra; Matter of Seagroatt Floral Co., supra. · · · 

AnU-SLAPP Lawsuit Glaim: 

The New YorkState Legislature in 1992 enacted Civil Rights Law Sections 70-a and 76-a to provide 
heightened protections for defendants in actions which involve public petition or participation often 
referred to as SLAPP suits. See Hariri v. Amper, 854 NYS2d 126 (Pt Dept., 2008). 

Civil Rights Law Section 76-a(l)(a) defines an action involving public petition and participation as art 
action, claim, cross claim or counterclaim for damages that is brought by a public applicant or permittee, 
It is materially related to any efforts of the defendant to report on, corrirrient on, rule on, challenge or 
oppose such application or permission. A "public applicant or petmittee" is defined as any person who 
has applied for or obtained a permit, zoning change, lease, license, certificate or other entitlements for 
use or permission to act from any government body or any person with an interest, connection or 
affiliation with such person. that is materially related to such application or penrtission. See Civil Rights 
Law Section 76~a(l)(b). See Hariri v. Amper; supra. 
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Civil Righ~. Law -Section 70~a pro.yides that.a defendant in a $LAPP suit may r~_cover costs and 
attorneys' fees as well as co11.1pe.11satory and: }'.nmit1ve dam:ag¢s if certain delineated showings are made; 
See Civil Rights law Section 70~a(l)(a), (b), ( c). See Hariri v. Amper, supra. 

The United-States Court of Appeals for the Second Circuitdarified in-Chandok v. K1essig, 632 F3d 803 
{2011) th.at for a claim under the ahi.;SLAPP statute to be viable: 1) there must be a public application 
or p.etition_; 2) the public applicant or permittee of that application must file ·_a. lawsuit against: a-p~rson 
who is ••materially',. reiated. to any efforts of the defendant to. "report mi, comment on, rule: on, challenge 
ot oppose such application or permission; wid 3) the h1.wsui(must be .. at minimum substantially without 
merit. The U.S. Court of Ap_p.eals ruled that the anti-SLAPP courttercl~im should be disntissed because 
plaintiff Was not a public applicant..or: ·perrnittee becaµse government permission was .not a prerequisite 
to her work. U nirormly ~ the New York courts have found that the persons properly allegi:d fo be public 
applicant& within the-·.meaning ofthe anti"'.SLAPP statutewere:_persons whose proposed actions-requited 
govemriient petmissfon. See Novpsiadlyi v.·Jailles, 70 AD3d 793 (2nd.J;)ept., 2010); Singh v .. Su]qam, 
'866 NYS2d 267 (2nd Dept., ,2008), The U.S. Court of Appeals highlighted that it was unaware ofany 
case which held the New· York anti"'.SLAPP ·statute a.pplicable to 1:1 person· who h, entitled to -engage in 
,her·,proposed course.: of conduct without goveinnient perinissiori or to a person who ·merely ·sought 
·government funding fora projectwhicih would be.finap.cedprivately, 

Moreover, as the FitstDepartmentfound in Hariri v .. Amper, supra, the-mere advocation·of one"'-s agenda 
at public· :meetings or initiation of legal action does not bring an intiividual within the ambit of an 
applicant ot-permitte~defin,cd in Civil Righti, Law Section 76:.a(l)(b). 

The First D~partmentalso noted in Guerrero v. Carva, 1 O AD3.d 105 (1 st Dept.,2004) thata plaintiffs 
defamation claims ,were not ·"materially related" to -.defendants' efforts to co~ent.on or oppo_se any 
particular application or permit within the meaning of the statute. Instead defendailts' intent. was to 
cause embarrassment or injury to phiintiff's reputation by a public airing of the allegations. against 
plaintiff. Thus; the. defamation suit· brought by· plaintiff Was not a SLAPP suit ·pursuant t◊ Civil Rights 
Law 8edioii 76-a(l){a) in the absence of evidence that defendants-were -an agency regarding an: 
application otpermissiO:n of plaintiffs. Be¢~use a plaintiffs action did not affect defendants' rights of 
public petitipn and- participation before public. agencies, it did not offend Civil Rights L~w Sections 70-
a'. and76-a.. · 

As the Appellate Division ruled in Singh v. Skhram, 866 NYS2d 267 (2nd Dept., _2008), defendan.ts wen~ 
not entitled to disi:nissal of th~ compl_zjnt regarding the. defamation d::tims in a ·civil Rights Law Section 
7 6.;a action because plaintiff alleg¢ci. malice and the alleged facts indicated that defendants knew that 
portiop.s of the statements· wer:e fals~ or made the· statements with .reckless disregard" to whether the: 
statements were true or false. 

As the Court of Appeal found. in:Matter of Mirijster, Elders & D~acons of R~fm. Prot. Dutch, 76 NY2d 
41] (1990), a motionis·''frivoious.~• within-the meaning ofnile 130-1.l(a) of the Uniform Rules for Trial 
Court if it is completely without merit irt law or fact ancl cannot be supported by any reasonable argument 
for an flX.tension,.. modification or reversal of existing law. .See NYCRR 130-1.1 ( c)(l )~ A .motion. is 
also frivolous if it was undertaken priµiarily tp delay or prolong- the resolution of litigation. ·s·ee 
McKinneys 1990New YorkRules ofCourt (22 NYCR.R) Section 130-l.l ( c)(ii). See also Matte:r of 
L&M Bus Corp_;-~ v. N~w York City Dept, pfEdµc., 83 AD)d432 (lst Dept.. 2011) .. · 
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The First Department maintained in Ansonia Associates Limited Partnership v. Ansonia Tenants-~ 
'Coalition, Iri.c. et al, 677 NYS2d 575 (Pt Dept,. 1998} that plainiiff''s action was not a SLAPP suit 
pursuant to Civil Rights Law Section 76-a(l)(a) because it was not frivolous and the docu111entary 
-ev.idenc~·-did not 4efi11itively dispose· of the: .matter.. -See Bell v; Little, 250 AD2d 485;, CPLR ·8303-a; 
-Matter of Entertainment Partners GrC>up v. Davis, 19"8 AD2d .. 63; Fischbach & M9ore v. Howell Co., 240 
A02d 157. 

When a court considers sanctions against a·party or an attorney pursuant to 22 "NYCRR 130-1. l( c ), the 
First Department ruled inYenomCorp. v. lSS Wooser St. Inc., 33 AD3d 67 (1 st D~pt., 2006) that itmust 
consider whetherthe· alleged frivolous coQ.dtacf was ··continue.4. when.i~~-lack of.merit was or should have 
been app~ent to the. party .or attorney. 

:B.ecause·the instant action was broug_ht to vind.icate:PlaintiffCatatiia'.s·rights, itcarfbe ~aid thatthe.action 
is·:nofretaliatory or·fiivolqus. in nature. As discussed, Plaintiff has presented a-substantial basis.in law 
in support ofhercomplaint. See Ailan &Allan Arts v. Rosenblum, 201 AD2d 136 (2nd Dept., 1994); 
Guerrero v, Carva, ~upra; MatteM~:f"_Minist~r, Elders·:.& Deacons of Refm. Prot. Dutch,. -supra. 

Moreover, Teacher.Defendants have failed-to prove-that Plaintiff Catania's lawsuit is a SLAPP suit 
_pursuant to Civii Rights Law Section 76-a{l)( a) since_ no· app.lic~tion .or perlllit-was · bd~ore a,n f;lgency. 
Her action does not affect" Teacher Defendants' rights of public petition and.:partidpation before pµblic 
agencies. Her defamation claims are notmatrerially related to Teacher Defendants~ abiiity·to comment 
on or oppose any particular application or ·permit within the meaning-ofthe statutes. Plaintj.ff Catania 
.has alleged malice in her· defamation claims. and alleged facts 1ndicating that ihere is a question about 
whether Teacher Defendants knew that portions of their statements were false.· or made with reckless 
Q.isregarQ. to whether the stateinents were true.-or false. See Hariri v • .Amper,-,supra; Guerrero. v. Carva,_ 
-supra; Chandok v. Klessig, supra. Thus, this Court fmds that :her lawsuit is not frivolous. See Bell v. 
Uttle, supra; Ansoµia Associates Limited Partnership v. Ansonia Tenants' Coalition, lrtc. et ai, supra; 
Matter of Entertainment Partners Grcillp v. Dayis, supra;Fisc:hba,ch & Moore_v. Howell-Co., supra. 

Consequently, in the absence ofevidence tha_t Teacher Defendants were petitkming an.agency regarding 
an application or ·permission. of Plaintiff, Plaintiff Catania~$ l'!,Ction di_d 11.ot affect· Te~cher Defendants. 
rights of-public petition and participation be"rore public agencies and.:accordingly did not offend Civil 
Rights Law Sections 70wa and 7 6~a. See Bellv. Little,25 O AD2d 4~5 (1998); Guerrero v. Carva, supra .. 
Thus, Teacher Defendl:lllts' conduct w.:1s not witlµp.-the purview ofth~'-statute; See Guerrero v. Carva, 
~upra; 

This Court _also finds that Piaintiffis.not a Pennittee because·--she has not appl_ied for a,_permit, zoning·­
change1 lease, li<,":ense or other permission from any government body. Plaintiff Catania was·--acting in. 
her official capacity as Assistant Principal regardi11g the lesson plans during Black History Month. See 
Civil Rights LawSection76-a(l)(b};B.i:!riti v. Amper, 5.1 AD3d 146.{lst Dept;,2008)._;_Guerrero v._Carva, 
10 ADJ-d 105 (1 st Dept.,2004);. Yeshiva.Chofetz Chaim Radin, Inc., v. Village o£NewHempstead, 98 
F.Supp2d 347 (U.S. District Court, S.D;N,Y. 2000); City of Buffalo v. Hawks, 226 AD 480. (4ihDept., 
1929)~. 600 W. 115th St. Corp. y~ Von Gutfeld, $0 NY2d_ .1.JO (1992), cert. denied ·508 US 910 (1993.). 

Therefore, Teacher Def en dart ts. are not entitled to sancti<ms because they are not WcLITanted pursuant to 
22 NYCRR 130-1.1 ( ~ ). Plai.ntiff Catania' s action is not-compietely without merit in the- law. It is 1iot · 
used .to· harass another.; ·See Matter of :Minister,-. Elders &. Deaco.11.s: of Refm. Prot. Dutch Church of City 
ofNYv. 198Bmadway, 76NY2d4ll (1990); Bell v. StateofNew York; 96NY2d 811 (2001); M~tter 
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of 1.&M Bus Corp. v. New York City Dept. of Educ., 81 AD3d 432 (1st bept._,-2011 );, Gordon Group 
Inv,- LLC: v; Kugler, 127 AD3d 592" (:1 st Dept., 2015); Yenom Corp. v. 15$ Wooster St., Inc;, 33· AD3d 
67 (1 st Dept, 2006); San.sum v. Fioratti, 128 AD3d 420 (1 st Dept., 2015). 

Teacher Defendants CPLRSecdon 321l(a)(1) Argument: 

The. Court_ of Appe~l_s reasoned in .H~aney v .. Purdy,. 29 NY2d_.157 (l 971) that the applicable: st~ndarcl 
for resolving a motion under CPLR Section 3:ilT(a)(-1) is that the docutneiitary·evidence.-submittednnist 
conclusively establish a defepse to th_e asserted claim~ as a matter oflaw. See also Leon v. Martinez, 84 
NY2d 83 (1-994); i<.olchins v. Evoiution Markets, Inc., 3-1 NY3d l00 (2018); Alde1t Glob.al V~ue 
Recovery·Master Fund, LP v. KeyBank NA, 159 AD3d 618 (lst.-Dept.;2018). 

The First.Department ruled-in Fortis-Financial Services, LLC-v. Fimat _FuturesUSA Inc,,.290 AD2d 383, 
73 7 NYS2d 40 (1st Dept., 2002) tllat-on a motion to dismiss pursuaiit"to· CPLR 321 i (a)(l) the defendant 
has the burden of.showing that the. relied upon documentary evidence tesolyes all factual issue.s as a 
imi.tter of law -and conclu~ively disposes' of the plaiJJ.tiff s ~•~im, . Se·e Scadtml V; Robillard, 25.6" AD2d ... · · nd· · · ' 5.67 (2 Dept, 1998). 

This Court finds that Teacher Defendants failed to conclusively establish. a _de_f¢n.se fo tlle -~sserted claims 
a.s a matter of law-which: would warrant disposal of Plaintiff Catania's claims; See CPLR Section 
321 l(a)(l); Leon v. Martine;z, supra; Kokhins v. Evolution Markets; Inc., sµpra; Alden Global Value 
Rec.overy Master F\m_d~ LP v., Key Bank NA, sqpra; Fortis FinancialServices, LLC v. FimatFuture~ USA 
In'c;, supta; $cadera v. Robillard, supra. · 

Teacher· Defendants CPLR Sectiop. 321l(a)(5) Argument: 

Although Teacher Defendaµts la~led their Notice of Motion as also requesting CPLR Section 
3.21 I (a)(S.) relief; this Court notes. that they failed to present any atgl,llhents regarding arbitration and 
award, collateral .estoppel, discharge· in bankruptcy, infancy ·or other disability of arty party, payment, 
reiease, res judicata~ statute of frauds or statute of limitations, Thijs, this Court finds that they did not 
conclusively establish a defense to'the. asserted claims as a matter· of law which would warrant disposal 
of Plaintiff Catania:':s claims. 

P.er.sona.l Jli.risdict\on Ov:er·Te;:tche.r Def~-..cl;m( Ja~inth Scott Pursuant tQ . .CPLR 321.l(a)(S).: 

The Appellate Division detennined in Purzak. v, Long Islancl Housing Services, Inc., 53 NYS3d 112, 
l 49- AD3d 9.89 (2nd Dept., 2Cll.7) that. a process server's-affidavit stating that personal service was effected_ 
by- delivering a copy of the summons ·with notice to an authQdzed agent, and providing- a.description of 
that person, 9onstitutes priina facie .evidence of proper service. See CPLR 31 l(a)(l). When there is a 
sworn denial of service by the _defendant, the . affidavit of service· is re~utted and the plaint1ff must 
esta:bHsh by.a.preponderance of-evidence atahearing. 

The Appellate Division.found irt Deb v. Hayut, 97 NYS3d. 662; 171 AI)3d . .:8_62{2nd Dept., _20 l9) Jhat..the 
_burden of ptoving_that p~rsonal jurisdiction was. acquired over a defendant-rests with the plafntif[ The 
failure.to file an affidavit of service with the Court pursuant to CPLR Section 308(4) is generally a 
proce4ural irregularity which ma.y be cured. The. Supreme .Court denied a.:defenda.nt'"s mot.ion .to dismi"ss 
pursuant to CPLR 3il l(a)(8) witl) leave to tenew·uponthe subniissfon of affidavits from the d~fendants 
addressing when they were served with the surrunons and complaint. Since the plaintiff did not cure the 
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defect and in the absence of evidence that the defendant was properly served, the defendant's motion 
pursuant to CPLR 3211 (a)(8) to dismiss should have been granted. 

Teacher Defendant Scott averred in her Affidavit that she did not receive service of the "Summons and 
Notice" at any time pursuant to CPLR 3211 (a)(8). While Teacher Defendant Scott instructed her attorney 
to enter an appearance on her behalf, she averred that she did not waive or accept service by her 
attorney's appearance pursuant to CPLR 321 l(a)(8). 

Since Plaintiff improperly requested in her opposition that her time to serve Teacher Defendant Scott be 
extended without making a motion for leave to serve, she has in essence acknowledged that service was 
not made. 

Because there was no Affidavit of Service provided by Plaintiff in her opposition papers regarding 
service on Teacher Defendant Scott, that part of Teacher Defendants' motion to dismiss the Complaint 
against Teacher Defendant Scott is granted solely against her pursuant to CPLR 3211 (a)(8). See Purzak 
v. Long Island Housing Services, Inc., supra; Deb v. Hayut, supra. 

Accordingly, it is hereby ORDERED that: 

Plaintiff Catania's motion for a stay of the hearing and determination as well as a request to file a 
Supplemental Memorandum of Law pursuant to CPLR Section 2201 is DENIED (Sequence 11). 

Teacher Defendants Liriano, Scott and Dickson's motion to dismiss Plaintiffs Complaint pursuant to 
CPLR 3016(a), CPLR 321 l(a)(l). (a)(5), (a)(7) as well as Sections 70-a and 76-a of the Civil Rights 
Law and CPLR 3211 (g) for dismissal of Plaintiffs lawsuit as an anti-SLAPP proceeding and for 
sanctions pursuant to NYCRR 130 is DENIED (Sequence 9). 

That part of Teacher Defendants' motion to dismiss the Complaint against Teacher Defendant Jacinth 
Scott pursuant to CPLR 321 l(a)(8) is GRANTED (Sequence 9), and the Complaint is DISMISSED only 
against Teacher Defendant Scott (Sequence 9). 

This constitutes the Decision and Order of the Court. 

Dated: April 15, 2021 
Bronx, New York 

Hon. Daw Ji enez-Salta 
Justice of the Supreme Court 
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