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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF BRONX, PART: 03 

-------------------------------------------------------------------X 

DELVILLAR, EMILIO G. 

-against­

CITY OF NEW YORK J 
----------X 

Index NQ. 0025267/2018 

Hon. MITCHELL J. DANZIGER, 

Justice Supreme Court 

The following papers numbered 1 to __ Read on this motion, (Seq. No. 3) for 

DISMISSAL, noticed on June 26 2020 . 

Notice of Motion - Order to Show Cause - Exh ibits and Affidavits Annexed No(s). 

Answering Affidavit and Exhibits No(s). 

Replying Affidavit and Exhibits No(s). 

Upon the foregoing papers, it is ordered that this motion is 

THIS MOTION IS DECIDED IN ACCORDANCE 
WITH THE ACCOMPANYING MEMORANDUM DECtS,ON 

Dated: Hon._~0/ji)~--
MITCHELL J. DANZIGER, J.S .C. 

I. CHECK ONE .. ....... .... .... ... .. ....... .. .. .......... . □ ~ ASE DISPOSED IN ITS ENTIRETY - ~E STILL ACTIVE 

2. MOTION JS ............ ............... .. ..... ......... .. . □ GRANTED £DENIED □ GRANTED IN PART □ OTHER 

3. CHECK [F APPROPRIATE ...... ......... ... .. . o SETTLE ORDER o SUBMIT ORDER □ SCHEDULE APPEARANCE 

o FIDUCIARY APPOINTMENT □ REFEREE APPOINTMENT 
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UPRE CO RT OF THE T T OF EW YORK 
CO YOFBRO X 
------------------------------------------------------------------x 
EMILIO G. DELVILLAR and MARIA G. 
DELVILLAR, Index . o.: 25267-20 I 8E 

DECISION/ORDER 
Plaintiffs 

Present: 
-again t- HON. MITCHELL J. DANZIGER 

CITYO W YORK t. al. , 

De£ ndant . 
------------------------------------------------------------------x 
Recitation as Required by CPLR · 22 I 9(a): The following papers 
were read on this Motion to Dismi s 

otice of Motion, 
Affirmation in Support and Exhibits ..... ... .... .. ... .. .. ..... .... .. ......... ... .... .. ........ .. 
Affi1mation in Opposition to motion-City ...... .. ...... .. ... .. ................................ . 
Affi1mation in Reply to City .. .... ... ... ..... ....... .. .... .. .. ..... ..... .. ... .. ..................... .. 

ffi rmation in upport- DelVillar .... ............... .......... .. ..... .. ................ .. .. ... .. . 
Affi rmation in Opposition- Guante ... ...... .. ........... ....... .. .............. ..... .. .. ... ....... . 

ffi1mation in Reply ....... .......... .... ........ ....... .... ......... ... .......... .. ...... .... ... ....... ... . 

Papers umbered 

2 
3 
4 

5 
6 

Motion by plaintiffs Emilio G. DelVillar and Maria G. DelVillar ("DelVillars '), for an 

ord r pur uant to CPLR 321 l(a) 5) on the grounds ofresjudicata and law of the case based 

upon th decision of the Appellate Division, First Department in the related case of Guanle v. 

ily of New York 182 A.D.3d 456 (1 st Dept. 2020) is resolved as follows : 

The Guante matter and the D !Villar matter were consolidated on June 20, 2019 by order 

of thi ourt. For the purposes of this decision the Guante matter will be referred to as "action I" 

and th De!Villar matter will be referred to as "action 2. These matters arise from a trip and fall 

su tained by plaintiff Alfredo Guante. Mr. Guante allegedly tripped and fi ll on the sidewalk on 

dgwick enue in front of the DelVillar two-le el" home. Mr. Guant commenced an action 

again t th City of ew York ( City '), the ew York City Departm nt of Park and Recreation 

( 'Parks ') , and the DelVillars. The DelVillars commenced the within action against the City and 

Metropolitan Transit Authority ("MT A") ew York City Transit Authority (' NYCT A"), and 

Manhattan and Bronx Surface Transit Authority ("MAB STOA''), ( collectively "Transit 
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d fi ndant '"), alleging that it a th ity and/or Transit s respon ibility to fix , repair, and abate 

th alleged public nuisance (a portion ofrai ed idewalk) in front of their property. 

On March 28, 2019 the DelVillar moved for summary judgment as defendants in action 

1 (Quante). The City and Mr. Quante opposed the motion and it wa denied a premature on 

Jun 20, 2019. The DelVillar appealed thi Court s order dated June 20 2019. 

On March 28, 2019, the DelVillar mo ed for partial summary judgment as to liability in 

action 2. Thereafter the City and the Tran it defendants moved for ummary judgment in action 

2, arguing that the DelVillar prop rty wa not an exempt property pur uant to e York City 

dmini trati eCode 7-210.B orderdatedJune20, 2019, thi ourtgrantedtheTransit 

d fi ndant ,, motion, but deni d th D I illar · and the City"s m ti n a premature with lea e to 

renew after discovery. o appeal wa taken with regard to this ord r. 

On April 9, 2020. the Appellate Division, First Department affirmed this Court ' s June 

20, 2019 order in action 1 (Guante) holding that the De!Villars failed to establish prima facie 

entitl ment to summary judgment as a matter of law. The Appellate Court held, ' Although the 

ity i re ponsible for maintaining the area that is designated a bu top location (see Bednark 

i of ew York, 162 A.D.3d 56r [1 st Dept 2018] , the motion court properl denied defendant ' 

[ ic] motion a premature, inc di co ry had not been completed . On th record presented, 

ther i no wa to determine wh ther plaintiff fell within a designat d bu top (~, McCormick 

. ity of ew York, 165 AD3d 565 [!51 Dept 2018]; Munasca v. Morrison Mgt. LLC, 111 AD3d 

564, 565 [151 Dept 2013])." The De!Villars moved to reargue this deci ion and on August 6, 

2020, the First Department denied reargument. 

ow, the DelVillar mo to u the language contained in th d ci ion b the Fir t 

Department dated April 9, 2020 a re judicata and law of the ca e and a k thi Court to find that 

th ity of e York i respon ible for maintaining the sidewalk area that i de ignated as a bu 

top and an order directing the ity to repair the alleged sidewalk defect in the ar a designated a 

a bu stop. It is undisputed that th municipality ha an obligation to maintain idewalks, unless 

uch obligation is shifted to the property owner pursuant to YC Admin. Code 7-210. This 

ourt doe not read the Appellate Division s decision as creating a ba i ofres judicata for action 

#2. I ues are still present as to wher the plaintiff fell. As such, ummary r lief is not warrant d. 

2 
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Plaintiff has failed to satisfy their burd n and is not entitled to judgment as a matter of law. 

Accordingly, the DelVi llars ' motion is denied in its entirety. 

The City is directed to serve a copy ofthis order, with notice of entry, upon all. parties 

within 30 day of the entry date. 

Thi con titute the decision and order of the Court. 

Dated s/n/;.t IN h'O 
Bronx, ew York ~ /1Z__ 

HO . MITCHELL J. DANZIGER, J.S.C. 

3 

[* 4]


