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hl rt m1 rdcr 

YRKUPM URT-

Pr ent: H ION lA Part 39 

Ind X 

Number 70293 2 I 
Plaintiff. 

M ti n 
-again t- Dat 

P rt Authorit . M.oti n q. N . 3 

r ndant. 

h r !lowing num r d pap r r d on thL m ti n b d fondants The P rt Auth ri f 
e"' Y rk \ Jer and D !ta Air in s, Inc .• i/ /h/a D lta Airlin , Inc. ( II tiv I 

ref err d L as d fi ndan ). fi r umma judgment pur uant to PLR , 3212. di mi ing the 
complaint r plaintiff Janet anfi Id (plainti fl). t g th r ith all er I aims. 

Pap L 

Numbt:r d 

olic f M ti n - ffida it - , hibit ..................... ... ........ ... ..... ..... - 5 -71 
An , ering Artida its - ◄ xhibit ...... ....................................... ... .......... F 72-73 
Rcpl ' f1da it ................................................................................... F 74 

p n th for goi ng paper it i rd r d th t th m ti n i · deL rmin d a follows: 

Thi i an a ·ti n unding inn gli n et r o er damag for per onal injuri that 
plaimiff II g di u tain d on r ab ut June , _ 17, at premi i: kn , n a Laguardia 
Airp rt. T nninal . at 42. Pl intiff ha alleg d that hil he wa a p d trian at th 
pr mi . h a · cau ed t lip and/ r trip and fall and u tain e re and perman nt 
inj uri t! . Pl inti ff ha all "g(;d that h P rt uth ri r N rk & Ne J r (Port 

ulhori ). own d, p rat d, ntr lled. maintain d. managed, and r pair d th prt:mi e . 
including th build in • t miinal. appurt nance and fi ture . Plaintiff ha further all ged that 
P rt uth ri lea dthe ubj tpr mi t D It AirLin .In ., i//h/aD ltaAirlin s,lnc. 
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(Della ir in ), hich p rat d. contrail d. manag . maint in d, and r pair d the 
pr m1 s. including the building. l rminal, nppurtenan and fixture . 

Dcfi ndant ha nm m v d fi r ummary judgm nt pur uant to PLR § 3212. to 
di mi plaintiff' complaint t th r ith aU er laim . In upp rt f th ir m tion. 
d fondant ha e fir t argu d thal no defe t · t d. and th l n if ad fi ct is found t ha c 
xi t d. an allcg d def ct w d minimi , p n and ob iou . and tri ial in n tur . ···To 

grant umma judgm nl. it mu t I arl app ar that n mat rial arid triabl is u f fact i 
pr ent d".(Mattero wYork ityAsbestosLiti .,33NY3d20,2-[201 ].quotingGlick 
· Doll eek, Inc. v Tri- Pac Export orp .. 22 2d 3 9. 441 L 1 6 ] ). 

··· umma judgment hould not b grant d ~ h r tb r i. an doubt to the 
exi tenc of a fa tual i u r h r the i t n fa factual i u i arguabl ··· (Mall r of 

w York ii) Asb sto Litig., 33 Y3d at 2-. qu ting For re Iv J, · ish Guild for the Blind. 
d _9_:. 31 - [2 4] . n umma judgm nl. "fact mu t b i d in the light mo t 

fa orable lo then n-m ing party·· (Matter of York ity Asbestos Liti .. 33 NY3d at 
_ - I int rnal quoL milted] , and .. the pr p n nl r a ummary judgm nt motion mu t mak 
a prima fa i h v ing C ntitl m nt t judgment a a matt r f !av . t ndering uffici nt 

id nee lo dt=mon trat th ab. nc ran material i u or fa C (id .. at 25-2 . quoting 
Ivar z v Prop ct Hop., 6 NY2d 32 . 324 f 1 ]). 

"An r ... in p e a dut of r asonable care t maintain the 
propert in area n bdul-Azim RD ommercial tr ., 210 AD2d 
191 [2d Dept 1 4]; s la in v Vil. of / P.1 HolL011. l 0 AD3d 9-4. 925 l 2d D pt 2017]; 
} hia v Marphil Realt; orp .. l 3 AD d 61 - , 16 (2d D pt 201 SJ . '·A pr p rty wn r ma 
noL b h Id liabl for tri ial de£ ct n t n titutin a Lrap r nui ance, o er hich a 
p de trian might mer I tumbl . tub hi r h r toe . r trip' (K. A. ity of e1- York. 
18 AD3d 964. 9 - (2d D pt 2020]; D t K Mart orp. 84 AD3d I 30 . 1304 [_d D pt 
2011 I: ply v Town of Riverh ad. 70 AD3d 23. _4 [2d D pt 201 ]). 

Wh ther an all g d def t i tri ial d p nd ' up n an ·• , amination of th fact " 
pre nt d. in luding the idth. d pth. le ati n. irregularity and app aran f th defi t 
along, ith th •tim . plac and ir um tan e' f th injury' (Trincere v ounty of uffolk. 
9 d 976. 978 [ 1997]. qu Ling aldw Ii v illag of 1 . Park, 304 NY 268. 274 [ 1952]~ 

K.A.v iryof wY rk_188AD3dat96-:R anvKRTProp. Holdin , LL ,4~ D3d 
66..,. 66 [2d D pt 2 7]). II r. ··am hani ti disposition of a ca ba d lu i l 
on the dim n i n f [a] def ct i una ptabl :· and ·· h th r a danger u r d fecti e 
conditi n i t nth pr p r of an th r so as t create llabili 'd p nd n th p culiar 
r t · and ircum ·Lan e or a h a · and i ·n rail a quc ~tJ n of fact fi r thl.! jury" 
( Trine re v unty of ujfolk. 9 NY _d at 77). 

2 
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· urthenn r ... l ]hit al nd n r r upant ha dut t mainLain it pr m1 e m 

a r a. nabl ar mann r. th r is no du t pr t t r arn again t p n and obvious 

condition th tar n t inh r ntl dang r u " ( utman v Todt Hill Plaza, LL . J AD3d 92 

j2dD pt_Qtl]fintemalcitation milted]: eeBr ttvAJ/0 6A oc.,LLC 189AD3d1153 

f_d D pt2 2 ]· Ho/do American Con wner how, Inc .. 1 03d 23 [2d D pt2 121). 

··· he d t rmination f h th ran a rt d hazard i pen and ob iou cann t di ore d 

fr m Lh urT undin0 ir umstanc s. and h th r a nditi n i n t inh r ntl dang rou . 

or con titute a r a nably ar n ir nm nt. d p nd on the t ta li fth p cific fa t f 

ea h a .,. Brett Al JO 6 A. oc., LL , I AD3d at I 153, quoting Holmes v Macy' 

Retail Holding . Inc .. 184 AD3d I I. 1 I [2d D pt 2 _ I). 

Th r cord contain . am ng th r thing . p1 fthe pl adings. plaintiff' affidavit 

and dep :i ti n L ' Limon • th d position te tim n of n n-party m D mircanli 

(Dcmircanli). an mpl f n n-party I a iliti s. Inc. I ), wh app ar d n 

d r ndant 'behalf.andph t graph fth · pr mi e inth ar a h replaintiffalkgedl fi II. 

Pia inti ff t tili d that hile alkinu 1hr ugh th oat ar f the t rn1inal, aft r he turned a 

c mer, h tripped and f, II er rai d porti nor th '•lip"" fan aluminum rn tat plat 

,,hi h panned th idth fthe fl r. Plaintifft tified that t p of the rais d porti n of the 

m tat plat m a ur d appro imat l on inch abo e th n r. Plruntiff Furth rt , tifi d that 

sh did not ec the m t I plat b fi re h r fall and that she did not kno hat au d th 

alleg d ndition fth t1 or, had no kn \; Jcdg ran pri r a iden in I ing t11e alleged 

conditi n. and h d n kn ledg f, h ther th r had b n an mplaint mad t 

d i ndant r garding th all g d ·onditi n. 

mir nli t ti fi d that h , a mplo d a a Fa Hi tie Dir t r r r the ··o lta 

rminal .. , ithin aguardi Airp rt, that ntra t d ith D lta Air Line fi r maint nanc 

:ervic • ithin Laguardia Airport and that. in g n ral. lta Air Line r Ii d up n his 

empl r. I . fi r maint nanc i ue in ludlng r lating to the fl · r. D mir nli Furth r 

Le Lilied th the did not kn ifth fl r f th t rminal h r th ubj ta ident occurred 

undcrw ntan r n vati n pri rtoJun 2017.andthatU1 m talplat thatp1aintiffall gedl 

tripped and f II n a · in. t II d ran •· /pan i n joint" and, a inknd d to ·· liminat 

p ·ibl triphazarddu toth e-pan i nj int. .. H t tifiedthatalthou hh n crm asured 

Lh m tal plate it It: h e timat d that th top of it mea ur d appr imat I ne uart r f 

an in h in height ab U1 11 r. 

D mircanli t lrnm hen them tal lat a in tall d, that l 

hired n n- arty Mill nnium ntra ting t in tall th m tal plate, and that Delta Air Line 

I ft the in tallati n entir I up t I ' c ntra · t r . l I further t Ufi d that while 
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he did n t kn pri r accid nt or complaint r lati e t thi p ifi m tal plate. h 
ir Lin r in p t d the m tal plat . 

Ba d up n a careful re i , of the in th r rd, in luding the contlict 
bet, n plaintiff · and D mir anti" t tim n . and uncl arc pie f ph t !!raph f the 
all g d d feet. a 11 a taking into con id rati nth location and appearance ofth d fi ct 
along ith th tim • pla and circum t nee of plaintiff all g d injuri , genuin i u of 
mat rial fa t remain a to h th r th alleg d d fe t , a to tri ial t be a ti nabl a 
matter f la, r , a p n and ob iou see Trincer v unry of uffolk, 90 NY2d at 
200 ]: A/var z v Pro p ct Ho p. , 6 Y2d at 32 ; Hanus v long Is. Rail Rd. . 18 AD3d 
679. 6 2 [2d Dept 20_ ]~ Bi hop v P nn I ania A e. Mt., LL . 183 AD3d 5 l2d D pt 
20- I: Ha/111 Wilh Im, 5 . AD3d 896. 89 - 9 [2d D pt 2 08] . 

Defendants ha al o argued that plaintiff cann t tab Ii h lhat d fendant reat d th 
all g d c mditi n r h d noti of it. In rd r "[t] imp liabilit up n a defendant in a 
trip-and-fall a ti n. th r mu t e id nc that a dang rou rd fi ti nditi n , i t d. 
and that th d ti ndant either created th nditi n r h d a tual or con tructi e n tic of if' 
(D 1111 hy-Mwphy v or-Topia Serv. Ir., Inc .. 61 AD3d 2 l2d D pt 2 9]: e Alonzo v 

City of ew ork. 1 8 AD d I 123, 1125 [2d Dept 2020]; Vargas v Lamberti. 186 A 3d 
1572. I 73 12d pt 20-0]; Denker entury 21 Dept. rore , LL , 55 AO3d 527. 528 [2d 
Dept _Q 8]). 

"T con tructi en tic . a nditi n mu t b i ible and appar nl. and mu t 
~. i t f r a :um ient I ngth tim befor the a id nt t p rmh th defendant to di co r 
and r m d it'' (Deveau v r alleria al Whit Plain , LP. 18 AD3d 69'" [2d Dept 20051: 
e ord n Am rican Mu eum of atural HistOJJ . 7 NY2d 36, 37-83 [ 19 ]; Vargas 

v Lamberti. J AD3d at 1 73; hang v Marmon Ent rpris s, Inc .. 172 03d 67 . 679 [2d 
Dept ~0 191; Medina v la Fiura D . orp., J\D3d 6 [2d Dept 201 0]). "T m et it 
prim a r cie burd non the i u of lack of c n tru ti n ti , th d r ndant m t off r om 
vidence a t \ hen the ar a in u ti n a la t cl aned or in p ct d r l ti Lo th Lim 
h n th plaintiff fell'' (Mead v 1- York ity Hou . Auth., 1 9 AD3d 1390 [2d Dept 

20-01; ·e 1, rchant v e, York ity Tr. Auth .. 183 AD3d 647 [2d D pt 2020J; Pry.. alny 
v wYorkCityTr.Auth .. 6 AD3d 9 ,5 9[2d pt20101:BirnbawnvNewYorkRacing 
A 11., Inc .. 57 AD3d 598, 599 l-d D pt 200 ]). 

How r. a car fut r i v id n rd ha demonstrated that 
d lend nt h failed Lo point to uffi ient id n liminat all triabl i u f fa ta 
to \Vheth r th had c n tru ti n ti e f th all g d c nditi n ( A/var_ Pr p ct 
Ho. p., 68 NY2d at 3_ : A prou H II ni Orthodox ommunit). of A toria. 185 AD3d 641. 

42 12d Dept 2 2 ]: Griffin PM Realt •. LL . I l D d 12. 913 [2d Dpt 2 20]). 
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Defendant mu t d m r than m r J poinL to the g p in pl inti ff a e ( ee Lauzon v top 
& '" hop upermarkel. 18 AD3d [2d D pt 20201: Vumbico v E tate of Wilt , 156 D3d 
9 9. 41 [2d Dept _o 171). Th refor , d fi ndan h e fail d to establi h prima fa i 

ntiLI ment t judgm nt a a matter f 1 , see Alvarez v Prospect Ho p., 6 NY2d at 324 ). 

Dated: 

Ac rdingl . def ndant ' motion i deni din it ntire . 

MAR 3 1 2021 

FILED & RECORDED 
3/31/2021 
12:30 PM 

COUNTY CLERK 
QUEENS COUNTY 
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