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PRES ENT: 

HON. MARKT PARTNO\V~ 
Justice. 

At an IAS Term_. Part 43 of the Supremt! Coun of' 
the State of :-Je\1, .. York, held in and for the County 
of King,;, at the Courthouse, at Civic Center, 
Brooklyn, New York, on the 21 ~L day of Septernbcr, 
2021. 

- - - - - - ~ - - - - - - - - - - - - - - - - - - - - ~ - - - - - . -X 
H.\RWA Y TERRACE, J~C. , 

Plaintiff, 

- against -

OLE"\".·\ Kl·[ARCHF..l\KO, 

Defendant. 
- . - - - - - - - - - - - - - - - - - - - - - - - - - - • - - - - - -X 

Tue fol lowing c~filed papers read herein: 

l'-foticc of Motion/Order to Show Cause/ 
P~li.tion/Cross \if ntion and 
Affi.Javits (Affirmations) A11nexcd~~---

Opposing Affidavits {Affirmatinns)_~--

R~ply Affidavits {Affirmations) _____ _ 

Index NG, 5064R2/l 9 

i'Y\~l 

NYSCEP Doc Nos. 

21-49. 7& __ 

51-76 81 

84 

Upon the foregoing papers in this action by Hanvay Terrace. f nc . (lforway) lo 

tcrmtnate defendant Olcna Kharchenko's cooperative lease in a M(tcheli Lama building 

he{:ausc defendant allegedly doefi not primarily reside in the unit, defrndant moves (in 

mobon sequence I.mot. seq.J one) for an order, pursuant to CPLR 3212: granting her 

stunmary _judgment dismissing the complaint and a\var<ling her summary judgment on her 

first counkrclaim. 
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.. 
Bock,rround 

On March 25. 2019, Hanvay commenced this action by filing a summons \Vith 

notice. which provides that: 

'"NOTICE: The rtalure of this action is for money damages and 
equitable rel kf arising from, inter al ia. Defendant~ s acquisition 
through fraud, ncgligenl misrepresentations, andior other 
improper means of an interest in 4 73. 940 share;;; (the 'Share.'/) 
in Plaintiff an<l the appurtenant Proprietary T ,case daie<l 
September 23: 2016 for apartment 14K (the "Lease') in 2475 
West 16th Street~ 11rooklyn. New York 112 I 4 (the 'U nif ). 

"Plaintiff seeks resc[SS ion of the conveyance of the Shares to 
the Defendant, rescission of the Lease~ a deciaratory judgment 
that Defendant js not the valid owners and holders of the Shares 
and coaespond·mg stock certificate, reformation of the Lease··s 
annual rent price to increase same to market rental rate, a 
money judgmenl in the amount of the privatized share value of 
the Shares~ a n10ney judgment for dam.ages incurred by 
Plainti rr s loss of use [] of the Unit, a money judgment for 
Defendanrs past use and occupancy of the Unit for the 
di ff erem:e [n market rent rates and maintenance amounts 
actually paid since the rime of the fraud: pun1t1vc damages. 
rnsts, disbursements. attorneys· fees, and such other and 
further relief as the Court deems just and proper.), 

On May 23, 2019, de.fendant fi !cd a notice of appearance and a demand for the comp1aint. 

On June 12, 2019, Hanvay filed a verified complnint alleging that it "is a market-

rate conventional l:ooperativc housing corporation, privatized pursuant to Article 2 Section 

35 of the Private Housing Finance Law (the · Mitchell-Lama HousiLtg, Lav./) on or abou1. 

Oecember l 1, 2015 as a for-profit corporation under the New York Business Corporation 

I ,a,,, (the ·BCL"") and it the ov,mer of a large-scale~ residential building at 24 75 West 16th 

Street in Rrooklyn (complaint at irir 1 and 3). The complaint alleges that defendant, ",1 
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purported shareholder-tenant of Hanvay[.l" acquired the cooperative shares in the Unit 

through fraud by "falsely represent[ ingJ to Hanvay in \vritten documents intended for the 

coopernti ve: s reliance that Defendant continuous !y occur icd the residential unit 

appurtenant lo the com(:sted shares as her primary residence, which is a condition precedent 

lo the cooperativc"s conveyance of ils shares to Defendant'' (id. at ,ri_· 6-8). 

Speci fie ally. the t:omplaint alleges thar ··lr Jrior to Hani..·ay ~ s privatization [in 20 I 5 J: 

Defendant submitted to I Iarv,:ay sworn Tenant/Shareholder Annua[ Household Income 

!\fthhw,t~ (tbc ·tncomt-Affidavi\.5'), ~n \\'hich she reprcs.en\¢d to Harway that ~be occupittl 

Unit l4K as her primary residc11ce·· (id at f 20). Jn addition: the complaint aUeges that 

··p J n connec1ion ,vith Hanva{s privatization and issuance of the disputed .shar-es, 

Defendant submitted to Harway a signed vvrhtcn statement, dated as of September 23, 

2016, in ,vhich Defendant stated that ; j l Jhere arc presently no tenants or persons in 

ross~ssion of the linit other than Deponcnt(s)' and 'Deponent(s) makes (make) this 

affid:rv{t to induce Hanvay Terrace, Inc to issue the Shares to Depontnt(sr·~ (id. at ,r 25). 

The com plaint further alleges lhftt Harway recently discovered that ''Def end:mt 

ouupied anothc:r e:ooperafrvc apartment known as Un"rt F\3 located at 197 5 33d. Street, 

Rrooklyn1 Ne\-V York CIJnit Blf) as her primary residence '' (fr/ at~ 33). The complaint 

alleges. upon information and hdict~ that on or about May I3~ 20 l 4, defendant conveyed 

her interest in the shares of stock she O'\.Vntd in 1975 83 rd Street Owners Corp, to her 

husband. non-party Archy 11akhrnkh_, for no consideration (id at ,r,: 36-39). The compJainl 

also al legcs that Harw~y recently discovered that defendant an<l her husband have been 

3 
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re~i.dlng_ ,n another M,{chell l .ama cooperat,ve apartment - unit 20G at 350 65t!\ Street in 

Brooklyn in a building knmvn as :.Tmvers of Bay Ridge" (id. at ii 41 ). The complaint also 

alleges. upon in format ion mid bel icf. that dcfenJant "permitted others tc reside tn and 

occupy Unit 14K prior to, Iarway' s pr1vatizaf1on and failed to dbdosc such other residents 

to I Jar.:vay in her Income Affidavils" (id at ~ 45). The complaint asserts rhree causes of 

action for: (1) fraud; (2) negligent misrepresentation; and (3) a judgment declaring that 

··[ d]cfendant is riot the valid owner or holder of the Converted Shares or any shares in 

l lar.vay · rerracc, Inc." 

On June 20, 2019, defendant ansv.,·ered the complaint, denied the material 

al I cgations therein and asserted affi rmativc defenses, including: ( r) "[ aJt all times relevant, 

Ocfcndant occupied lhe subjed rn1 it as her primary re.sidencc~\ (2) ''[d}cfcndanl has not 

suhlct the Suhject Premises'); {3) i~[tJhc Board has eomm~nced this baseless comphtint to 

harass and in retaliation for complaints against the Board and ho\V it operates'·; and (4) 

!aches (ans\vcr ai ~~ 85~ 87, 89 and 97 ). In addition~ defendant asserted a counterclaim for 

an award of kgal fees~ pursuant to Real Property I ,aw § 234 ( id. at '1~1 10 l- l 04 ). 

On July J ~ 2019, Hanvay responded to dcfendanf s com1terdaim and asserted 

a!lirmative defense~. including thal "RPL 234 is ~ti.arplkable m th~ nature of this adic.m 

seeking rec tssion of shares ba.st:d upon fraud and ncgl igent misrepresentation, \Vh ich is nol 

an action to en force a covenant or obligation of a lease or due to the v[olation of a l case.~' 

4 
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Defendant's Summary Judgment A,fotion 

011 December 24, 2020) prior to engaging in any discovery~ defendant move<l for 

summary judgment dismissing the complaint and av,,ard~og.. heI ~ummBry ju<lgme.nt on her 

counterclaim for attorneys' fees. Defondant submits an affidavit atte.sling. that: 

"'l ·he Complaint ts filled ,,·ith deliberate lies, and 
misrepresentations, and, as a shareholder jn Hanvay, 1 am 
angered at the ½·astc of corporate funds \Vhich this action 
represents. 

''This adion is a blatant atkmpt to punish me for the many 
com plaints: \VI1 ich I and other shareholders have made, 
becai..l~ of the mismana.gt.\l\ent and illegat adions whkh havt 
occurred since the current President and her associates took 
control of the board of Harway in 2016. 

:To be clear, Harwais Complaint is all opportunely devoid of 
speci CTcity to the alicged fraud claim and instead offers 
s,vceping conclusions and tirades of issues that have occurred 
\Vith other tenants in the restdcntial complex. 

"This Complaint should be summarily dismissed because 
Harv,.:ay has nothing of substance to challenge the srntus of my 
re-5,tlcn~y during the perk,d of 2011 to 2016 .'' 

Defendant ~mnexes the foHowing documents :,as proof of f her J residence al l J nit. 

14K during the relevant ti me period through 2015 ( and beyond) . . . :: : ( I ) her federal 

income lax returns from 2012 through 20 J 6; (2) her Nt:\v York resident income tax returns 

from 2012-2016; (3) her ¥/-2s for the years 2012 through 20 I 6; ( 4) a copy of a 2012 

Traditional IRA Adoption Agreement from Chase Bank; (5) her (~Payroll History'~ from 

1012 and 2015; (6) medicaJ and optical records frorn 2012.: (7) a copy of her driver's licen.sc 

issued 111 2012 and valid through June 2020~ (8) her voler registration 1nfom1ation; (9) a 

5 
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December 27, 2013 letter from her attorney addressed to her at Unit I 4K; (10) her Chase 

hank statements from 20 I 3 through 2016; ( l 1) a reti rcmenl account deposit receipt for 

201.1: (12) her Nev,,. York DMV vehicle registration for 2013 and 2014~ ( l 3) 2014 court 

records from a sm,1H cl aims action; (14) Chase credit card statements from 2014 through 

2016; ( 15) her 2014 Geico insurance card; { 16) n M\V le,:1si ng documents and service 

invoi{:es from 2014; (I 7) a 2014 life insurance withdra\vaJ request; (18) a copy of a 2014 

IRS refund notice~ ( I 9) a 20 l 5 pays tub; and (20) a blurry copy of a prescript[on bottle. 

Defendant asserts that ;:(tlhese documents certainly substantiate that the Apartment 1-va.s 

my primary res [dcrtce for the relevant period before privatjzalion .. , 

Regardjng Unit B8 al 1975 g3r<l Street in .13rooklyn. <letcndant attests that ~~hcginning 

in 2004, my husband had a tenant, Ms. frina Zavelskaya, \:\·ho has confirmed that shc)s 

been living at Unit 88 ~incc 2004_ and that from :2004 to present, I have never lived there.~' 

Oefondant su brn its m1 affidavit from Ms. Zavelska;va in ,vhich she asserts (hat she and her 

husband live in Unit 118, a onerhcdroom apartmenl~ and have. lived in Unit B8 sin{:e 2004. 

Ms. Zavebkaya further attests that, since 2004, defendant has never hve<l in Unit 88. 

Dcfcn:;e counsel submits an a ffinnation asserting that ddendant is entitled to 

.sumnrnry judgment dismissing the complaint because :•there are no triable issues of foci in 

[ t gh t of l he inc on l rn vcrt i bl t: <l ocu m ert la ry cv id en ce con firming O [ cna 's primary res i den cc 

at all rdevam times was at apartment Unit 14K .. .'" Defense counsel asserts that: 

'"Here, it is respcctfull)· submitted that Olena meets all . . . 

criteda. She .speci fled Unit ] 4 K as her rcsidem:e on her many 

}'ears of tax relllrns, motor vehicle registn:itions, driver's 

license or other do{:uments fikd \Vith the Ci vi I Court. Second, 

6 
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she also gave Unit 14K as her voting address. Third, she has 
not ~ublct Unit 14K and lastly for the relevant time she 
maintained~ substantial physical nexus. th~Ieto.)' 

Nornbly. however, defense counsel acknowJedgcs that ,i[ \v)hether a person~ s residence is 

their primary res tdem:e is a complex mixed question of la \V and fact ... 1' 

Regarding defendant's counterdairn for an a\vard of attorney:s fees~ pursuant Lo 

to recovery of her legal fees against Plaintiff." 

Har way's Oppositio1t 

lla~:a)\ in oppo~ilion, suhmits an affidavit from Nina Shalshina (Sfo1lshina)~ a 

required lo prlmarily reside in Unit 14K from the time she received the 14K Mitchell-Lama 

Stot.:k and through all renc\Val years leading up to liarn'.1y's pdvatizmion ln 2015-2016." 

Shalsh i na annexes a N ovcm ber 29, 20 I 8 letter from Ray Ridge Air Rights, Inc. <l/h/a the 

··Towers nf Bay Rldge,'' <-' Mitc.hd\-Lama Co-op al 350 fi)th Street in Bruok~yn, which 

statts ·,r p Jkasc be advised that Arkadiy Bakhakh and Oiena Khan::henko reside in 

Apartment 20G at .350 65th street Brooklyn, NY 11220"' (the RayRidge T.ctter). Sha!shina 

further allcge.s thac 

·"The B-a)'Ridge Letter indicate~ \l1at Defendant resides \Vhh 
her husband Archy at Unit 200 localed in the Mitchell-Lama 
cooperative at 350 65th Stred _ .. Hanvais coun.sel, \Voods 
T ,oncrgan PLLC, as set forth in the Causey Affirmation: 
contacted Bay Ridge recently and BayRidge confirmed that 
IJcfeudau t was a primary resident of and on the l\.titchell­
Lam .1 stock for Unit 20G together with her husband Archy 

7 
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and had been kmmts and joint owners since Fcbrua rv 1) 
2004, :- ~ 

Shalshima also submits Department of J\fotor Vehicles Record Expansion Reports for 

de fondant and h.er husband indicating that they rcsid~ at Unit 200. 

ShaJs.hina further as.serts rhat :.fa ls {)f 2015~ Defendant apparently heJd a beneficial 

interest in a private residential condominium with her husband Ard1y .. ? and annexes lhe 

recording and endorsement cover page for a January 2 8, 2015 deed to cooperative I J nit B 8 

at 197 5 83 rd Street in Brooklyn in favor of defendant. as trustee. 

Shalshi na further avers '"l u J pon t her J O\Vn personal \vjtness: 1 that ''the persons who 

actually (an<l unlawi'uHy) pr1marjly resided in Unit 14K at all rcJevant times ... are Tv,m 

K'"1mcl1enlm r1-van') and Khrystyna Kharchenko C-Khrvslvna~). Shalshina attefits that 

I Ydn, d·den<l~nt · s so1\. ,md his wik, K hry5tvna, res-ide-d in I foit i 4K, a one-bedroom 

apartment, both before and after Harway '<:. pdvatizMi0n ,n 2G l 5-2 G 16. Sh"lsh\na ~ubmh-3 

Shalshina abo submits a Department or Motor V chicles Record Expans.iml Rep(lrt fot [ van 

that inJicatcs that he resides at Unit 14K and a wpy of a December 2~ 2018 letter Mldresscd 

to Khi:-ystyna at Unit 14K, \vhid1 was "•found abandoned in the lnbby mailroom of the 

Harway building .. _,, Shalshina alleges, upon information and beHef, that Ivan and 

K hrystyna moved out of Unit 14K in 2018 or 2019, at \Vhich time a ''paintj ob request'' for 

Unil l4K was submitted to Ilarn-'ay·s management and dcfendanf s hushand sought ro be 

added to the- 14K privatiied stock. 

[* 8]
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Shal~h"tna assc-rts that defendant's evidence of res-id ency at Unit 14K is ··sclf­

serving..,.., and is entirely comprised of "Self-reporting documents~' tmd that Harway)s 

evidence submitted in opposition raises a triahk issue of fact as to ,vhethcr defendant 

primarily resided in Unit. 14K for purpo:,;es of partjcipating in Hanvay, s privatization. 

Sha ishina contends ~hat the branch of defendant~ s motion seeking summary j udgmcnt on 

her counlcrclai in for attorney'. s fees should be denied hccause "this Action does not arise 

oul of her propri ctary lease nor does it relate to her propridary lease or to Defendant's 

aHee.ed cmrent tenartcv in Hanvav .. , ._, ., ~ 

Jfarway also submits an attorney affirmatton from Annie E. Causey (Causey) of 

Woods. Lonergan PLLC. \-Vho affirms that she contacred RayRidgc on February I 1: 2021 

and spoke \Vith Galina Antipina, the author of the Bay Ridge Letter and lhe bookk~cper for 

the RayRrdgc coopcrmive. Accordjng to Causey. during Lhat telephone call: 

;'Antipina confirmed lo your undersigned that Defendant fwd 
resided in 1he 20G }\,Jitcllell-Lunrn cooperative un;1 ~ince 
Febru,,ry 1, 2004 and, forlhcr. that Defendant is the joint 
owner of the Mhchd1-Lama stock appmtenzmt 't.o Unit 20G 
. . . \.Vh [ch was issued to Defendant and her husband . . . on 
fenrm1l)' , , 2Dfl4.'' 

Causey fonher as-serb that '·[t)he <locument:-; included wj1h Defondan(s affidavit on this 

Motion have ocYer been produced 1n this .Action'~ and dairns that defendant ·'ha5 yet to 

provi<le one ~ingk document" responsive tn Han-vay~s 2019 and 2020 discovery requests 

or responses to H anvay~ s oul<;tanding interrogatories. Causey also seeks dcposittcn 

testimony from residents of the units adjojning Unit 14K and fro111 r van and Khrystyna. 

9 
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Defendaut 's Reply 

Defense counsd 1 tn reply, submits an affirmation asserting that defendant satisfied 

her pr1ma fock burden of proving that Unit l4K \Vas her primary resjdencc by suhmitting 

substi'.111tja[ documcnlal)1 cvicfrncc. Defense counsel claims thal Hanvay1 in contrast, 

··comes beftwe this Court v-.--ith hearsay documents: hearsay within hearsay, self serving 

documents and condusory claims. ,. 

Discussion 

Summary j udgmcn1 is a drastic remedy that deprives a litigant of his or her <lay in 

court and shnu!d, thu~, only be employed when there is no doubt as lo the absence of triable 

issues of material fact (Kolivas v Kirchoff 14 AD3d 493 {2005]; see also Andre v Pomeroy, 

3 5 NY2d 3 61. 3 64 [ 197 4 J). ::The prnponent of a motion for summary j u<lgmcnt must make 

a pd ma fade shmving of entitlement to judgment, as ~l matter or la\v, tenJerin i sufficient 

evidence lO demonstrate the ahscace t1f any material issue~ of facl" (Manicone v City of 

Ne\v York~ 75 AD3d 535, 537 [2010L quoting A{varez v Prosped Hosp., 68 NY2<l 320, 

324 \_ t gB6J~ see alw Ziickennan -v Ci1y of New York, 49 NY2d 557, 562 l l 9S01~ Winegn:u{ 

v New York Univ. Med. Ctr., 64 NY2d &51, R53 [ 19351). lf it i:s determined that the movant 

has made H prima facic sho,..vi ng of entitlemcnr to summary judgment1 ''the burden shifts to 

lhe opposing parry to produce evidcntiary proof in admissible form sufficient to estah]ish 

the existence of material i;;sucs of fact v,-'hich require a trii-1.l of rhe action" (Garnham & 

Han Real Esrare Brokers v Oppenheimer~ 148 AD2d 493 [I 989 J). 

10 
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1 kre~ while defendant prod uccd docum~ntary evtdence of her re.sidcncc at Unit 

14K. I farway ha~ raised triable issues of fact regarding defendant's primal)' residence 

during the relevant Lime period that preclude -~ummary judgrnent in defendan(s favor. 

Hanvay produced affidavh tesdmony from Shalshina ,vith documentary evidence that 

defendant resided ai Unit 20G at the Towers of BayRidge; another 1\fitchcll-Lama 

cooperative; since 2004. Shalshina further attested that Ivan and Khrystyna, defendant's 

son an<l daughter-in-Ia\\', were the actual residents of Unit I 4K, a one-bedroom apartment. 

an<l provided documentary proof of that assertion_ The documcnhJI)' and testimoniaJ 

evidence produced by Hanvay in opposition to summary judgment, com hi ncd with the foct 

that there has been limited to no discovery regarding dcfend:mf' s primary residence during 

the relevant time-frame~ ,varrnnts denial of defendant's summary judgment motion. 

Accordingly, it is hereby 

ORDERED that defendant's. summary judgment mot1on (mot seq, one) is. denied, 

This con::::titutes. the decis.ion and order of the cr..mct. 

F N T E R~ 

J. S. C. 

I l 

.,, 
•· · 
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