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PRESENT: 

CARI. J. LANDiCNO_, J .S .C. 

KA WAi TERENCE fUNG, 

I'htinriff. 

JOANN PICCARELLJ, 

Defend(lnt. 

At an TAS Term, Part 81 of the 0 
Supreme Court 01 the State of New 
York, held in and for the County of 
Kings, at the Courthouse, at 360 
,1\dams Street, Brooklynf New York. 
on the 29th day o t· ~ovembcr: 202 ! . 

Index No.: 501472/20 l 8 

DEClSION A!'ID ORDER 

Motion Sequence #3 

Hedmtion . .as rt:QJJire:d by C?r ,R 22l 9{a), of the papers cons.idered iri review of this. motion: 

l\ l)l ice of \1otion/Cross \.1otion and 
A ffrdavi(::i. (A ffirnr.aiorts~ A,rnexcd . __ ............................................... 27-35, 
Opposing Affidavits (Afflnnations.} .............................................. ____ 37-3 8, 
Reply Affidavits. {A ffinnations.) ....................................................... 40 

A fi.er a reviev.., of the papers and oral argument the Court finds as foUo,vs.: 

This fawsuit Jriscs atft of a mato-r vehicle a.ccidcnt lvhith aHegedJy O(..'c-urrcd Ofl DceE':mbe.r 

4, 2017. Plaintitl: Ka Wai Terence Fung, (hereinafter the ··Pluintiff') alleges in his Complaint that 

he tillffcrcd per:::;.onal injU(ies when the vehicle owned and operated by Oefcndant Joan Piccarell i 

(hereinafter the ""Defendane,) cc:-,Uided v,.:ith hlm a!-: he crossed the street a~ a pedestrian. The 

collision apparently occurred at the intersection of Bay Pal'kway at 72nd Street in Brooklyn, New 

York 

Th1; Dcfcn(bmt nmv moves ('.'vlo! ion Seq u~ncc #3) frlr an on.kr pursuant t(i CPLR 3212 

grrint ing summary j udgmcnt as agaim;t the Pl<limi ff and di smfasing the c:ompiaint. TI1c Udb1dam 
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contends that summary judgment should be gnintcd as she is free from comparative negligence (·ls 

a lllaUcr of law. Specifica liy, the Defendant contends thm the coUision occurred hccau:::.e the 

Plaintiff crossed the street against the traffic signal. The Defendant relies on her own dcposjtinn: 

a P<Jlicc Accident Report, and l\VO other affidavits. 

The Platntiff opposes the motion and (;Ontc-nds that i1 should he denied. The Pl,tintiff 

contends thnt the Defendant turned into the intersection at tssut! after the Plaintiff hud already 

hcgrn1 crossing the street. The Plaintiff <.:ontcnds that thct·e are al lcnst issu~s oi' fact regardlng th~ 

Ddcndant's compan.uivc negligence which should leud the Coul't to deny summary judgme:n1 at 

this lime. lbc Plainlt ff relics on her O\vn deposition and the dqmsition 0f the Deft:ndant. 

lt has long been e~tahlishcd thm '•is ]ummary j udgmcnt i1., a drastic remedy that c.kpri v~s a 

Ii tiganl o l~ hts or h~r day in court and it ·should only be employed \Vhen Lh~re is no doubt as fo [ he 

ab'.:-i em.::(' of triable i s~~ucs of material fact:·· Koiims , .. Kirchrd/ 14 A 03d 493 {1.J Dept 2005 J. 

cittn,<.:, A nJre v. Fumc:rny. 3 5 N. Y .2d 36 L 3 64, 362 N. Y .S .2d 131. 320 l<. F..2d 853 [ 19741. The 

proponent for tht; :-:.ummary judgment must mc1kt aprfnwfi1de showing ofc::ntrclernc-ru to ji,Jgmc-r1t 

a$ " matter of law, tendering sufficien[ evidence to demonstrnl~ ahscnce of any makrial issues o! 

fact. Sfe ,\'heppard-Mohfry v. King, 10 AD3d 70, 74 f2ci Dept 20041, dfing Alvare::, v. Fros;wcr 

I lospirat, 6S i\-. \'.2d320, 324. 508 N. Y.S.2d 923, 501 N.E.2d 5721J 98b]; IYirN!J;rarh· _.Vew Yor.k 

l/nir. ,\Ic:d. Or, 64 N.Y.2<l 85 l. 853,487 T\. Y.S.2J J l6, 476 N.E.2cl 642 l 1985.I. 

Once H moving party has made a prima ji,u;if: showing of tts cntitkmcnt [o summmy 

j~1dgmcm. ··t)2e burden .-;;hifls i o 1lw opprisi ng parly to produce cv idenliar_y proof in admis "->ihk form 

su lfo::icnt to e::;tahlish the ex istcnce of rnutcrtal issue~ of fact which require a trial oflh1: action.·· 

Gcrrnham & ff an Reul J::sw1e Hroken v Oppenheimer. 148 AD:2<l 493 [2d Dept l 989]. Failure to 

make such a sho\vLng requires denial u t the motion. rcgnrdles:=; of the su t"nc tcncy of th~ opposing 
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papc:rs. ,\'ee Demshick v. Cmty. I lrmv. Mg1m. Corp., 34 AD3d 518. 52(L 824 :,j _ Y. S.2d l 66. 168 r2J 

Der\ 200(:i\~ :,;('{' Mrn::d r. f'lo·1nkk. 202 AD2u 558. 558-559. 6U) ~-Y .S.2<l 5012d Dept 199"4); 

see also Eygana.vh v. Auto Mall F'/.eet Aigmt., Inc., 163 AD3d l 033, ]()34, 83 N.Y.S.3d 74) 75 (2d 

Dept 20 l 8 J. Ir is true that ··ta] plaintiff is no longer required to show frccdon1 from compararive 

fault in establishing his Ol' her prima facie case ... " if they can show " ... that the defendant's 

negligence \\'BS a proximate <.:ause of the alleged injuries." Tsyganash v. Aulo _,tfafl Fleet Mgmt., 

Inc.) l63 AD3d 1033 1 1034, 83 N.Y.S.3d 74, 75 [2d Dept 2018}; Rodriguez v. City oj}/ew York, 

31 N.Y.3d J12, 320,101 N.E.Jd.166, 371 (2018]. 

Twn,.int t0 '\.\1e mcr-ib of the inst.am root inn, the Court finds that sufficient evidence )1as 

been presented to establish, prima ji1cte. that Defendanrs actii)ns on the day in questit1n were not 

a prnximate cause of the accident, as a matter oClaw. Jn Sl.lpport of the Deforidane s motion, the 

Defondant relies on her own deposition) a Police Acddent Report, and t\vo affidavits from non~ 

parties. 1 As part of the Police Accident Report, the Plaintiff sratcd lhat "while cr.ossLn.g, from S\V 

corner of 72 Street to SF comer without the right of way or without having the cross signal coUidcd 

with MVl ... As part of her deposition, the Defendant, when asked what the color of the traffic 

motion, Exhibit "F.", Page 25). When a.sked how far she was from the intersection \Vhen she notice 

thi~ .)lie stated ·'[h]alf a block away us 1 wa~ npproaching." When asked approximately how fa:-:l 

1 In general, admissjons made 1-vithin uncertified Police Accident Reports are i1rndmissible hearsay. 
See Yassin v. Blackman, No. 2019-04138. 2020 WL 5648349 [2d Dept 2020]. However, the 
Plaintiff ha$ failed to raise any ()bjection tn this jssuc in his Affirmation in Opposition to Che 
motion. See Boereau v. Scott , 140 AD.Jd 687,688, 33 l\·,Y,S.3d 340 (2d Dept 2016]. CoutL(;, h.,i.ve 
long held that deficiencies th~t may exist with evidence such a~ this arc waived if not raised in 
oppo~ition. See Gilmore v. Aiihail, 174 A.D.3d 686) 688, 105 N.Y.S.Jd 504, 507 [2d Dept 20191 
Cdr,;:-y ,;_ F{vt lfros .• \06 A,D.3d 938., 94-0. 96() N.Y.S.2d \ 53 pd Dept 20131', Srndera v. 
/1,Jahbubw\ 299 A.D.2d 535: 535, 750 N.Y.S.2d 644, 645 (2d Dept 2002]; LS'am 1'. Town of 
Rotterdom, 248 A.D.2d 850, 670 N. Y.S.2d 62 [3d 19981. 
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she was travelling at the lime she stated ''[a}pproximately 20 miles an hour." When asked v..•hen 

she first b~caiue aware ot' the Plaintiff, lhe Defendant ~La.led (:{wlhcn he ran ,n friJnt of the ,;:ur." 

{Sec Defendant's molion, Exhibit ''E", Page 22). 

ht ~\.rpport of hi:. nppo:5i\ioa, the 'P\a,ntiff rdics on hi.s own dcpot;i'l.ion and 1hc deposition 

of the Defendant. Th~ Plaintiff testified in his deposition that he wa.-; struck as he cross~d the road 

,vhcn he was near the middle of the road but that --r ntver crossed 10 the lane of that car at that 

time it wa5 driving.)) (Sec Ddendant's Motion, Exhibit D. Page 28). The Pb:1intiff then stated that 

«[r]t's like that cat· - the car started to escalate the speed and then stabili.r.e slightly, drove across 

with the double yd low line, and then cm.shed into me." (Page 33 ). In addition, the Plaintiff points 

to the deposition testjmony or the Defendant that indicates that she may have been comparatively 

negligent. In her deposition, when asked if she saw the pedestrian prior to impact the Defendant 

ans\vers "[n]o.') (Sec Defendanfs MMion, Exhibit E, Page 22). lhc Defendrint also cord1rrned the 

Plaintiffs statement regarding where the coni.)ion occurred. The Defendant ans\vered yes} when 

she wa~ a~ked whether she first noti'.:ed the pedestrian '"a split second prior to the accident, and 

you S\verved to the left, would that be S\vt:rving across the <louble yellow lines or the let1 side of' 

your vehicle?" (See Defendant':-- Motion, Exhihit F, Page 32). A~ a resuh, a material issue of fact 

exists as to whether the Defendant driver failed rn exercise due care in opernting her vehicle in 

failing to keep a proper lookout and seeing what there was to he seen under the circumstances 

presented. See Topalis v. Zwolski~ 76 i\D3d 524,525, 906 N.Y.S .2d 3 l 7~ 3 L8 l2d D~pt 2010! and 

Sag<' v. Taylor, 195 AD3d 971; 97'2, 146 N. Y.S.3d 496 [2d Dept 2021 ]; see also Rytm v. Rudge! 

Rmr a Car) 17 AD3<l 69R, 699, S30 N. Y .S.ld 73 l, 7 :;·2 [2d D~pt 2G07t and Charfo.~ v. Ball, 29 l 

A.2d 36 7, 3 68, 73 7 N . Y .S.2d 116, 116 [2d Dept 20021. As such, tJ1ere re nm ins a question as to 
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v..-hethcr the Defendant \v~ free from cornp'1rativc fault for the accident. Accordingly, the 

Defcnda.n(s motion for summary judgment is denied. 

Based on lhe foregoing. it is hereby ORDERED as follows: 

DefcnJanf s motion (motion sequence #3) for summary j udgmcnt is denied. 

The foregoing constitutes lhe Decision and Order of the Cot1rt . 

El\TER: 

s 

/ 
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