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PRESENT: 
IION. CARL J. LANDTC!NO, 

Justice. 
- - - • - ~ - - ~ - - ~ - - - - r - - - - - - - - - ~ - - - ~ - - - -X 
T01\·1IKA D. KING, 

I'1ainlift: 
- against -

ARI SHTTESL JACKFUNE SANTIAGO 
tmd HERB FR T GAvfBLE, 

D1?fen.dan1s. 
- - - - - - ~ - . - - - - ~ - - - . , - - - ~ - - - - . - - - - ~ - -X 

At an fAS Term} Part 8 r of the Supreme 
Court of the State of Nev,,: York) h.e!d in and 0 
f m the County of Kings, at the Courthouse, at 
360 Adams Street, Brooklyn. New York, on 
the 291h day of November 2021. 

Index No. : 516892/2019 

DECIS10N AND ORDER 

J\fotion Seq ue n tc # J 

Rcdt.1t1on, as requfrcd by C.PJ ,R 2219( a), of the papers considered in Che review of this molion: 

Papers Numbered (NYSCF.F) 

>l'otice of Motion/Cro~s Motion and 
Affidavib (Affirmations) Annexed ...................................................................... 20·2S, 

Opposing Affidavits (Affirmations) ...................................................... "'"· ........... 3 i-33, 36-3 8, 
Reply Affidavits {Affirmations) ........................................................................... 34~ 41 

Aft~r a reviev,,: of the µ«pers and oral eirgtmtcnt, fhe C0urt finds a.s follows: 

This action concerns a motor vehicle accident that purportedly occurred on September 2 l, 

2018. The Plaintiff Tomika D. King (hcreimdler "the Plaintiff') claims that on that day she 

suffered personal injuries \.vhen her vehide was invo l ve:d in a collision with a vehicle owned and 

operated by Defendant. Ari Shitesl (hel'einaftcr ''Defendant Shitesl"), a vehicle O\',.:ned and 

oper~te..d by Dtfe.ndant JaekeJJne Santiago (hereinafter "Defendant Santiago' '), and a yehicle 

O\.'med and operated by Defendant Herhcrt Gamhlc (hereinat1cr ''Defendant Gamble'') , The 
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collision allegedly occurred on the Palisades Interstate Parkway North in the: town of Stony Point, 

in the State of New York. 

Defendant Shitcsl nO\v moves (motion sequence it 1), for an order pursuant to CPLR 3212. 

granting him summary judgment and dismissing lhe summons and compla..int and any and all cross­

claims again:.:! him. Defendant Shite~I contends that his vehicle \Vas the lead vehicle. Defendant 

Shitsel contends that he ,vas first struck by the vehicle operated by Plaintiff who was caused to 

strike Defendant Shitesl' s vehicle a her Plaintiff's vehicle was rear ended by Defendant Santiago's 

vehicle. 

Defendant Santiago opposes the motion and argues that it should be denied. Defendant 

Santiago contends that the motion should be denied as Defendant Shitesl relies on deposition 

transcripts that v,•ere ina<lrnis.sible because they were not signed. Defendant Santiago also contends 

that Defendant ShitesJ cannot rely on the Poljce Accident Report that he proffered as it is not 

certi Ged and that the slalements tl,erein are therefore inadmi.~sihle. Furthermore) Defendant 

Santiago argues that the motion should be denied as there are material issues of fact as lo whether 

Defendant Shicesl wac; negligent and a proximate cause of this multi-vehicle chain collision. 

Summary judgment is a drastic remedy that deprives a litigant of his or her day in court) 

and it "should only be crnployed when there is no doubt as to the absence of triable issues of 

material fact.~' Kolivas v. Kirchoff, 14 AD3d 493 [2d Dept 2005J~ citing Andre v. Pomeroy, 35 

NY2d 36]. 364, 362 N.Y.S.2d 1341. 320 N.E.2d 853[1974]. The proponent for summary 

judgment must make a prima facie showing of entitlement to judgme11t as a matter of law, 

tendering sufficient evidence to demonstrale lhe absence of any mate.rial issues of fact See 

Sheppard-Mobley v. King, 10 AD3d 70: 74 [2d Dept 2004], citing Alvwez v. Pro.,pect Hospira/, 

68 NY2d 320, 324, 508 K. Y. S.2d 923. 501 N .. E.2<l 572 [ l 986], Wine grad v. ,'Vcw York Univ. Med. 
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Ctr.~ 64 NY2d 851~ 853,487 N.Y.S.2d 316, 476N.E.2d 642 [1985] ... In detennininga motion fol' 

summary judgment, evidence musl be vitwed in lhc light most favorable to the nomnoving party. 

and all reasonable inference must be resolved in favor of the nonmoving party." A.dams v. Bruno, 

124 A 03d 566, 566, 1 N. Y .S .Jd 280~ 281 [2d Dept 2015] citing Valentin v. Parisio~ 1 l 9 AD3d 

854~ 989 N. Y.S.2d 621 [2d Dept 20141; Escobar v. Velez, 116 AD.Jd 735, 983 N.Y.S.2d 612 [2d 

Dept 2014]. 

Once a moving party has made a prima facie showjng of it~ entitlement to summary 

judgment, '·the hurden ~hi ft~ to the opposing party to produce evidentiary proof in admissible form 

sufficient to establish the existence of material is~ues of fact which require a trial of the action'' 

Garnham & Han Rea! Esratc Brokers v Oppenheimer, 148 AD2d 493 f2d Dept 1989], Failure to 

make such a ~howing requires denial of the motion, regardless of the su.ffi.ciency of the opposing 

papers. See Dcmshick v. Cmry. Haus. Mgmt. Cmp., 34 AD3d 518~ 520,824 N.Y.S.2d 166, 168 l2d 

Depl 2006 J; see Menzel v. Plotnick, 202 AD2d 5 S8, 5 58-559, 610 N. Y. S.2d 50 l 2d Dept l 994]. 

Hov,,•evcr~ "[a) plaintiff is no Jonger requjred to show freedom from comparative fault in 

establishing his or her primafacie case ... ·• if'they can show " ... that the defendant's negligence was 

a proximate cause of the alleged injuries.)~ Tsyganash v. Aulo .. Hall Fleet Mgmt .. Inc., 163 A.D3d 

1033, 1034, 83 N.Y.S.3d 74, 75 [2d Dept 2018]; Rodriguez v. Cily nfNew York, 31 N.Y.3d 312, 

320, 101 N.E.3d 366,371 [2018_1. 

Turning to the merits of the motion by Defondant ShitesJ (motion sequence #1 ), the Collrt 

flnds that Defendant Shitesl has failed to meet his prima facie burden. In support of his motion, 

Defendant Shitesl relies on his own deposition, the deposition of the Plaintjff, the deposition of 

Defendant Santiago, the deposition of Defendant Gamble and a Police Accident Report. As an 

initial matter, the depositions of the Plaintiff, Defendanl Santiago and Defendant Gamble arc 
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inadmissible given that Defendant Shitesl ••failed to show that the unsigned deposition transcripts 

of various witnesses fhe J submitted in support off his l [rn o ti on] had pre vi 0usl y been fo rwar<led to 

the rdevant \vitnesses for their review pursuant to CPLR 31 l6(a)." Ptna v, Flik Int'/ Corp .. 25 

AD3d 772~ 773, 808 N.Y.S.2d 752, 753 J.2d Dept 2006t see also Franzese v. Tanger Facrory 

Outlc:t C enrers, inc., 88 AD3d 763, 763, 930 N, Y.S.2d 900 [2d Dept 2011 J, \Vhat js more the 

statements, constituting pL1rported admission::; of the partic~, contained in the Police Accident 

Report arc not admissible since the report is not certified. See Yassin v. Blackman) 188 AD3d 62, 

66, t31 N. Y .S.3d 53, 56 f2d Dept 2020]. However, the deposition of Defendant Shitesl is 

the defendant \Va5 admissjblc under CPLR 3116(a)) since the transcript was .submitted by the party 

deponent himself a11d, therefore) wa~ a<lopled as accurate by the deponent.)) David v. Chong Sun 

Lee. 106 AD3d 1044, 1045~ 967 KY.S.2d SO, 82 [2<l Dept 2013]. 

Although his deposition is admissible) the Court finds that the information provided in the 

deposition is unclear and at times seemingly confused. Defendant Shitesl's testimony during his 

dcp~)~iti0n is insufficient for Defendant Shitesl 10 meet his primafacie burden to establish that he 

was free rrom liability in that he was not negligent and not a proximate cause of' this multi-vehicle 

chain coll is ion. 

Defendant Shitesl app<-1rently fails to have a dear recollection of how the initial colJis.ion 

took place. 

Question That is my question to you. Did you actually see the vehicle tha.t 
supposedly cut in front of the vehicle in the leil lane or did you get that information 

from somewhere else? 
Answer l ju~l saw him flyjng by my left side. l didn't see him before. I just 
saw hjm passing hy my left side very fast. 
Question What did you sec that vehicle actually do when you fast saw ,t and then 

when it p.rogrcssed, what did it do? 
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Answer It do nothing. It just pass by and then I kiok in the mirror and J saw the vehicle 

spinning, the vehicle behind. 
Question Could you tell if the vehicle behind the vehicle you saw spinning struck that 

vehic\e before the spinning vehicle hit you'? 

Answer No. I don't know. 

(See De fc n dant Shi tes rs Mo ti on, Exhibit D: Pages 8- 10) 

Defendant Shitcsl also appears unclear about the initial impact to his vehicle. 

Question And at some point ailer that vehicle is spinning you fceJ an impact, correct'? 
Answer Yes. I saw it happening in my mirror. 

Question You saw that vehicle strike your vehicle. the spinning vehicle? 

Answer r saw the vehicle sp1nning. That vehicle hit that vehicle. That vehicle wa-; 

hit If it hit the vehicJe, the spinning vehicle before or after~ I don't know. 

When asked \Vhcrc his vehicle was impacted, Defendant Shitesl, s answer is unclear. 

Question \Vhat part of your vehicle was hit, the back, the side'' 

An;<,;wer The back. Yeah. The back driver side. 

Question So it was not the bumper, it was the si<le what tl1ey kind of call the quarter 

panel over the wheel or something else? 

Answer The whole back \vas messed up. I don1t know cxactlv it's the middle, the 

center. It wa~ more to the driver sjdc because it ,;,.vas hit. The whole thing. The bac:k, the 

\Vhole back to the driver side. 
(Page 12) 

\Vhen asked how quickly lhe event took place, Defendant Shitesl acknowledged that it 

happened very quickly. 

Que:'-!tion \\iben that other vehjcJe impacted with yours. had you slmvcd down or were 

you go·,ng about the same speed? 

Answer Tht::re was no time to sJow down. It took seconds. 

Question Did you ever hcnk your horn before the incident happened? 

Answer If I honk my horn? 
Question Yeah. Did you honk your horn before the incident? 

Answer No. 
(Page 16) 

Defendant Shitesl also seemed unable to confirm the numher or impacts to his vehicle. 

5 

[* 5]



FILED: KINGS COUNTY CLERK 12/08/2021 INDEX NO. 516892/2019

NYSCEF DOC. NO. 92 RECEIVED NYSCEF: 12/09/2021

6 of 6

Question Now, before you observed that vehicle in the back spinning did you hear a 

sound of an impact? 

Answer No. 

Question i"<ov.\ before yolf observed lhe vchicJe. in the hack spinning did you hear a 

honking horn or -,creeching tires? 

Answer I don'l recall. l don1t remember. 

Question How many impacts did you feel to your vehicle'? 

Answer lf I remember, one, bu.t maybe there was -- T remember one. I don't know. 

You know, I don't know. I wasn1t counting impacts. I just know I gol hit. 

Question How· many impacts did you hear? 

Answer I don't recall. I don't remember. One for sure but I don't know. 

(Page 48) 

This testimony is insufficient for Defendant Shitesl to meet his prima Jude burden 

regarding whether he was free from comparative fault. His testimony does not sufficicndy describe 

how the collision occurred. The Court is unabJe tn make a finding based upon the admissible 

evidence Defendant Shitesl h~ provided. 

Since Detcndant ShitesJ failed to meet his prim a jacie burden, the court does not need to 

consider the sufficiency of the Plaintiffs opposition papers. See Wine,;rad l', New York Univ. Jf·ed. 

700, l 07 N. Y .S.3d 394, 395 fld Dept 2019J. 

Based on the foregoing, it is hereby ORDERED as follows: 

Defendant Shitesl's inoti~m for summary judginent (motion sequence #1) is denied. 

The foregoing constitutes the Decision and Order of the Court. 

ENTER: 
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' ' 

J. Landicino, J.S.C. 

____.... _. 
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