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Present: 
SUPREME COURT- NASSAU COUNTY 

HON.VITO M. DESTEFANO 
Justice 

BEDFORD-CARP CONSTRUCTION, INC., 

Plaintiff, 

-'-against~ 

THEBROOKLYN UNION GAS COMPANY D/B/A 
NATIONAL GRID,. 

Defertcfymt. 

TRIAL IAS/PART 5 
NASSAU COUNTY 

Decision .indOrder 

MOTION SEQUENCE NO. 01 
INDEX NO. 600752/2020 

The following papers and att.aclunehts and exhibits thereto have been read on this motion; 

Notice of Motion 
Affomation··1n.Support 
Memorandum of Law ih Support 
Affirmation in Support 
Memorandum of Lawin Opposition 
Affinnation in Opposition 
Affidavit 
Affirmation in Support 
Membrandi.1111 of Law ih Rep1y 

In an action seeking damages and declaratory relief, the Defendant moves for ah order 

pursuant to CPLR 321 l(a)(l), (3),.and (7) dismissing the ~orhplaint. 

The Contract 

On May 10, 2016, theNewYork City Department of Design and Construction (the 

"Cjty''} and Plaintiff Bedford-Carp Construction, Inc; (''Contn1ctor" or ''Bedford-Carp") entered 

into a contract concerning theinstallation of a box storm sewer in Brooklyn (the "jQb site''). 

Relevant terms of the Contract include (emphasis added): 
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I - NOTICE TO ALL BIDDERS;- GAS COST SHARING. WORK 

INDEX NO. 600752/2020 

RECEIVED NYSCEF: 01/25/2021 

All prospective-·bidders -are hereby advised that, pursuant tq· the -"Gt:1.!!! Facili_ty Cost 
Allocatipn Act". ("the Act"), the City of New York has entered into 'an agreement 
("the Agreernerit 11 ) with the gets companies (Con Edison or National Grid (formerly 
KeySpan Energy Delivery)} operatingin~heir respective areas of the City to "sha_re" 
the costoffacility telocati9n and/or support-and protection o/facilities-disturbedby 
proposed water and/or sewer and related City work specified in this contract. 
Therefore; bid Items, specifications and estimatedquantitie_s.for the in:er~ment~l costs 
ofsupport and protection of cert¢n gas facilities have been included tn this contract. 

The low bid for this contract shall be detertnined by examining each b1d for all work 
to be pei:formeci urtdetthis contract ittcludirtg any work of support BIJ.d protection of 
gas facilities to he performed. The Coniracior shall not seekadc/Uionalcompensation 
from gas companies exceptas specifically set forth in its contract. 

11- GENERAL "PROVISIONS; GAS COST SHARING WORK 
. . 

.LGenetal: 

The Contractor shall perfonn City work with interferences from existing live_ and 
abandoned gas facilities. This shall be -.d(lnned 11s utility work Therefore, . this 
conirqct includes bid ite,ns, specijkaiions and estimated quantities designedto fully 
compensate him/her for the incremental costs of supporting, protecting, providing 
a.ccomm.odations and, avoiding dtsh,,rbing .gas faci#tieslocdtediri th_e streets- shown 
on the contt:actd±awings. In the event that any other provisions. of this contract 
r~lated to -gas facilities (or private utilities) conflict with these provision$,- these 
provisions· shall supersede .. and govern all workrelated to gas. fac:ilities .owned by the 
companies operating it1 the project are11. All utility work; as defined in these 
specifications, inch.1ding_ changes and additions -thereto shall be pa:id solely by the 
City exc.ept when specified oth~rwisein thj°s contract .. Cqntra.ctor herebyagre.es that 

thefacil.ity operator shall not be liable to pdy him/her for any wo,·k performed 
including extra utility work Conh·actor agrees -that its bid prices_ include all 
compensr;ttion/01: loss ofproductivity and-.ejji<;iency, -idietiine,-delays· (ihciuding an:y 
delays occasioned by negotiation of a contract change), change. in operadons, 
mobilization~ demobilizatiQn, remo"bilization, added cost or expense,_./pst of profit, 
other damages or .impacr costs that may be- suffered.by or because of utilityw.ork, or 
the presence of gas fdcilities in the proximity of City work and thatit will not seek 
additi.ona;l compensa(,iQnjor the$e zterns. All qisputes sh_all be resolved ~s specified 
in the contract 
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2. Gas Interferences And Accommodations: 

INDEX NO. 600752/2020 

RECEIVED NYSCEF: 01/25/2021 

During the performance of sewer and water mainworkfunded by the New York City 
Departme1it of Environmental Protection (NYCDEP), as instructed by the Engineer, 

the i1se of any applicable contract bid item is allowed in order to resolve and 

accommodate all gas facilities interferences with such City work, including the 

removal of contaminated soil in associated trench excavation. This is in addition to 

the specified EP-7 bid items in the contract. Payment for suchaccoininodation shall 

be funded by EP-7 bid item 11UTL-GCS-2WS - GAS INTERFERENCES AND 

ACCOMMODATIONS11 (F.S. FixedSum), The value of such accommodation shall 

be computed by. multi plying the. appropriate unit prices bid to the quantity of work 

performed, as determined by the Engineer, and applying the total amount thus to be 

paid to EP-7 bid item ,;UTL-GCS-2WS -GAS INTERFERENCES AND 

ACCOMMODATIONS". When EP-7 bid item 11UTL,.GCS-2WS - GAS 

INTERFERENCES AND ACCOMMODATIONS" does not exist; such additional 

accommodation work shall be at no cost to the City but shall be a matter of 

adjustment between gas facility operator and Contractor. Private facilities, qthet than 

gas, that becornein interference due to gas interferences accommodations shall also 

be accommodated, if so directed by the Resident Engineer, at no additional· cost to 

the City and, provided that its owner agrees to be responsible for all additional costs 

to Contractor, otherwise, such :facility shall be ordered by the City to be maintained, 

shifted, relocated or replaced by its owner at his/her expenses; 

III - TECHNICAL SECTION 

* * * 

SECTION 6;03 - Removal Of Abandoned Gas Facilities. AIL Sizes. 

1. Description: 

Under this section the Contractor shall prpvide all labor, materials, equipment, 

insurance and, incidentals required fat thetemoval of abandoned gas mains, services, 

· or appurtenances thereof, located within the street · shown on the contract plans, 

owned by gas company operating in the project area( facility operator), used or to be 

used for· or in connection with or to facilitate the conveying, transportation, 

distribution or furnishingof gas (natural or manufactured or mixture of both) for 

light, heat, or power; but does not include prqperty used solely for or in connection 

with business of selling, distributing or furnishingofgasin enclosed containers. Such 

removal shall include only· abandoned gas facilities that interfere with ( i.e. · cause 

· additional work) City work · 

* * * 
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3. Restrictions: 
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RECEIVED NYSCEF: 01/25/2021 

Thefacility operator shall be solely responsible for ifs contaminated gas facilities, 

surrounding contaminated soil and their disposal and abatement procedures, unless 

contract bid items ai'e applicable andprovided for such work In such cases, the 

quantity removed shall be charged to EP-7 bid item "UTLGCS-2WS - GAS 

INTERFERENCES AND ACCOMMODATIONS'' at the City bid prices (Contract 

at A3-3 to A3,.l 1). 

The Contract includes Addendllrn. No. 5 titled "Specifications fat Handling; 

Transportation arid Disposal of N on..:Hazardous And Potentially Hazardous Contaminated 

Materials" which incorporates into the Contractor's bid the guidance, procedure, cost, etc. 

relating to contaminated •soil found at the job site (Contract at AS ,..1 to AS-3 2). 

Bedford-Carp's Bid Schedul~ F orrns included as part. of the. Contract arid submitted to· the 

Cityincludedline items totalih1~: $280,000 fat Bedford~Carp to sample, handle, transport,and 

dispose·ofthe contaminated soil: · 

• Biel 216- 8.01 Cl: Handling, transporting and disposal of non-hazardous 

contaminated soil - 8,000 tons af$25.00/tons for a total Bid of $200,000.00. 

• Bid 217 - 8.01 C2: Sampling and testing of contaminated/potentially hazardous 

soil for disposal purposes -- 20 sets at$2,500.00/set for a total Bid of $50,000. 

• Bid 218 - 8. 01 H: Handling, transporting and disposal of hazardous soil -- 400 

tons at $75.00/ton for a total Bid of$30,000.00 (Contract at B-40 to B-41). 

The Instant Action 

During the course of the work,Bedford-Carp discoverecl suspected soil and subsoil 

contamination at the job site; An environmental consultant confirmed widespread contamin11tion 

of the site in the approximate amount of 45,000tons of soil and subsoil allegedly caused by 

neal'by gas facilities of the Defendant The Brooklyn Union Gas Company d/b/a N1:1.tional Grid . 

{''National Grid"). As a result of th~ contamination, Bedford,-Carp had to stop the Work until the 

contamination was removed and rerhedia:ted. 

National Grid was notified thatthe contamination was caused by its gas facilities and that 

the contamination was interfering with Bedford-Carp's performance of its work for the City. 

National Grid was asked, but refused,. to undertake any action to remove and temediate · the 

contamination. Accordingly, Bedford-Carp removed and remediated the contamination in order 

to proceed with its job, 

Bedford-Carp has demanded that National Grid compensate it for the removal and 
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remediation costs of the c:ontamination but National Grid has refused to do so. 

On January 16, 2020, Bedford..:Carp commenced the instant action asserting causes of 

action for breach of contract, declaratory judgment; and unjust enrichment. 

National Grid moves to dismiss the complaint on two grounds. First, according to 

National Grid, Bedford-Carp does not have standing to assert any ofthe causes of action in the 

complaint. And second; Bedford-Carp's bidfor thejob contemplated and provided for Bedford­

Carp, as .contractor, being compensated for rem.oval of the contamination; 

For the reasons that follow, the motion is granted. 

The Court's Determination 

Breach of Contract 

In its first cause of action, the Contractor alleges: 

National grid has a common-.Iaw duty to resolve interference with City work on 

city-owned land that is -caused by its facilities. · 

Under the New York City administrative code, National Grid has a duty to resolve 

interference with City work on city-owned land that is caused by its facilities; 

Pursuant to its agreement with New York City, National Grid has a duty to resolve 

interference with City work on city-owned land that is caused by its facilities. 

The Agreement between NYCDDC and Bedford Carp provides Bedford Carp with 

therightto hold National Grid liable for interference of its performance of City Work 

that is c:aused by National Grid's "contaminated gas facilities, surrounding 

contaminated soil and their disposal and abatement procedures," where such 
contamination is notwithin the scope of work ofthe Agreement between NYCJJDC 

andBedford Carp. 

Removal and remediation of the Contarniriatiori is not within the scope of work of 

theAgreentent between:NYCDDC andBedford Carp. 

Bedford Carp's perfonnance of City Work has been interfered with as a result of 

the Contamination, 

The Contamination: has been caused by National Grid's contaminated .gas facilities. 
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After National ·Grid wa:s notified of the Contamination, and furthet·J:Lotified that the 

Contaminationwas caused by its contaminated gas. facilities, National Grid refused 

to µndert~keany action to remove-and temediate·the,Contamination .. 

In order to proceecl with certain City Work, Bedford Carp removed and remediated 

-the Contamina,tj.on .. 

Bedford Carp has demanded that Nation~! Grid c.ompensate it for the removal and 

remediation costs-.of the Contamination. 

In breach ofits obligation to do so, National .Grid has refused to compensate Bedford 

Carp for_ the removal and.:r.e::inediatiott of.the Contamination.-

As a result of N ~tional Grid's failure to compensijte Bedford. Carp for the r~moval 

an,dremediation·.costs o.f the Ccnitmn,imited.Soil, Bedford Caip has been damaged in 

an amount ·to be determined at trial, but not· less than forty rriiliion five hundred 

thousand dollars ($40,SO:Q,OOO} (Complaint.at ,r,r )1-45) (emphasis a4ded). 

In order to plead a cause of action for breach of contract, a plaintiff must allege: l} the 

existe:n,ce of a. coritract~etween plaintiff and def eµdant; 2) perfomiance by the plain.tiff; 3). 

defenda,nt's fajlure fo perform; _and 4) damages resulting from such failure to perform (Furia v 
Furia, l 16 AD2d 694 [2d Dept 1986]). . . 

Nationa.l Grid arg_ues that Bedford-Carp's breach. of.contract claim must he dismissed 

given the absence ofa contractual relationship between it andBedford.,;Carp. In this regard, the 

Contractis betweenthe-City and Bedford-Carp. The law is clear that "[l]iability forbteach of 

contr~ct does uoi lie absent proof ofa conttactualtelat1onship or privity between the parties" 

(Hamlet at Willow Cr. Dev; Co., LLC v Northeast LandDev. Corp., 64 AD3d 85, 104 (2d Dept 

2009]; CDJ B~i_ld_ers Corp. v HudsQn Group Const. Corp., 67 AD3d 720 [24 Dept 2009]). 

In opposition, the Contrac.for argues that,. contrary to National Grid's contention, it has 
standing-to pursue claims against-National Grid.for-the interference which Nl:!.tional Grid ha,s 

caused pursuant to the common I.aw, NYC.Administrative Code24.;25l(b),.and the Contract. 

Specifically, 

It is undisputed that private utility companies serving the City ~d its residents"-have 
a practical and historic statutory and commohwlaw obHgation to pay all· costs 

associated with protecting th_eir facilities during st_reet· repair projects; these 

obligations include. the rem.oval, protection and relocation of their utility-equipment.. 
The Court of Appeals has explained, '"this unique obligation is a precomiition to the 

'privilege' io 1,1se City streets for the p11rpose of.installing and maintaining utility· 

equipinertt. ,,_ The Court of Appeals has further explained. that because utility 

interference with municipal work projects 11involves the property ofprivate entities," 
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resolution of utility interference is ''privately negotiated between the utilities and 
contractorst'and "contractors are directly paid by utility companies, with whom they 
directly negotiate, for the utility interference portion of the project. Moreover, the 
utility interference work is not incorporated into the bid."· · 

In addition, Plaintiff has standing to pursue claims against National Grid for the 
interference which National Grid has causedpursuantto National Grid's statutory 
obligations; "[G]iventhe uniqµe common-:-law and statutory duties imposed on BUG 
with respect to utility interference work, BUG assumed an obligation to pay 

[plaintiff- contractor] when it failed to perform the workitself or arrange for the work 

to beperformed on its behalf." NYC Administrative Code §24-25l(b) provides that 
"[p]ublic service corporations whose pipes, mains or conduits are about to be 
disturbed by the constructing, altering orrepairing of any sewer, culvert, water main 
or pipe, shall . . . remove or otherwise protect and replace their pipes, mains and 
conduits, and all fixtures and appliances connected therewith or attached thereto;c 
Where necessary ... ;".A utility's failure to .. resolve interferences pursuant to NYC 
Administrative Code §24-251(b) renders the utility liable to a contractor for the 
· reasonable value of the contract's performance of such work. Plaintiff therefore has 
standing to seek recovery directly from National Grid for the interference caused by 
its contamination (Memorandum of Law in Opposition at pp 3-4 [internal citations 
omitted]). 

Bedford-Carp's contention that it has standing based upon common law and statutory 

duty(above) is, under the circumstances presented, unpersuasive. 

National Grid's duty relates to the costs associated with National Grid, "protecting their 
facilities", not costs associated with purportedly contaminated soil on City property, as· in the · 

matter herein. In this regard, the duty of the utility company is. ''to: see that its facilities are 
moved and/ or protected and to pay for the task" when its equipment interferes with municipal 

workprojects (Perfetto Contracting Co. vBrooklyn Union Gas Co,, 984 NYS2d 634 [Sup Ct 
Kings County 2014] citing CityofNew York v Verizon New York Inc., 4 NY3d 255,258 [2005] 
[a "contractor on a City project may recover for utility interference work directly from the utility· 
and need not rely on the City to obtain payment on its behalf'']; see also Pqterno & Sons v. · 
Jamaica Water Supply Co;, 52 AD2d 595 [2d Dept 1976] [utility company "was obligated both 
by the conimOn law, as well as by statute , .. to remove, relocate and protect its pipelines, and 
appurtenances," and that, in accord with that duty, utility company was required to pay sewer 

Construction contractor the reasonable value of the performance of such work if contractor 

''necessarily had to relocate and protect [utility company's] facilities"]). 

Moreover, the remediation work for the gas contamination was expressly inclucled ih 
Bedford-Carp's bid (Lizza Indus; v Long Is. Light. Co,, 44 AD2d 681 [2d Dept 1974]. In Lizza 

Indus. v Long Is, Light Co., the court barred a contractoes claim against a utility company 
because the utility interference work was specifically included in the contractor's contract with 
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the itiunicipality which placed upon the.· contractor the duty of maintaining ·a.J'.ly utility facilities 
that infringed uportthe.areas in which it was to construct sewers and required itto·hotd·the utility 
company harmless for any damage caus;~d by the co11stiilctioil (compare City of New. Yotk·-v 
·verizon New York Inc., 4 NY3d at 258, supra [where the utility in~rference work was not 

. . 

· incorporated into the bid]). 

·Bedford-Carp further argues that :ithas standing to pursue clrums against, and is in-privity 
with, National Grid by virtue ofthe Gas Facility Cost Allocation Act(the "GFCAA") 
.(Memo.raJ1dwn of Law i4 Oppqsition at"-pp_ 4-6); Which ''authorized the City to enter into 
:agreements with .gas utilities to share the costs of gas lin•e :tnterference work-necessary to peffonn 

water and sewet projects;' (Diamond Asphalt Corp. v Sander, 92.NY2d 244 [1998]), 

The fijct that the GFCAA '~authorized the City to enter into complex agreements with gas 
· utilities for the purpose of sharing the costs of gas line in:terferen_ce work neqe:ssary tQ ·perform 
-City water an,d· s~wer projf:cts''-"(Id. at fn- .1 )~ does ,nQt confer .upon. __ Bedford.;C~ stand_iiig to 
recover from National Grid. Assuming· argue11do that National Grid is responsible for the cost of 
the "interference work'', the proper party to recover under the· GFCM would be. the City· with 

whom-National:Gr:id h~.s an_·ag:reement. 

Nor do s.ections I and III of Addendum 3 .to the Contract provide Be.4ford-Carp with 
standing. Section I.of Uie Contr.S;ct exp:tes$ly .sets forth that.the ·«contractor shall not seek 
additional compensationfrom gas companies exceptas specifically set forth in its contract" . 
. Pmsuant to paragraph-3, titled.'·'Restrictions" of Section iII~-section 6.03, the "facility operator. 

shall b~ solely re$ponsible for its contaminated ga$"facilities~ surrounding contaminated soil and 
their disposal and abatement procedures, unless contract bid items are applicable andprovided 
for Sl!Ch work Here, Bedford,-Carp's bid submitted to the;: Cjty diq. provide for such work arid 
·inclu(led line items totaling $280;000 for the s~pling, haJ1dling~ transporting, and disposing of 
·the contaminated 'S_oil. 

.Inasmuch as the Contractor does. not have stattdi11g to bring a .claim-for breach of contract, 
the firsfcai.ise ofaction is dismissed. 

Declaratory Judgment 

111 the ·cQmplain~; the Contractor ·:alleges: 

Bedford Carp's ongoing performance of City Work continues to be interfered with 
by the Contamination. 

In order to proceed with certain ongoing City Work, additional Contamination 
needs to be removt}d Eµid re:inediated,. · ·. 

In order to proceed with certain ongoing Cl.ty Work, ad<iitiomd work needs to be 
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An actual; present andjusticiable controversy has arisen, between Bedfoi·d Carp as. 
to whether.National Gdd illaesponsibleforthe·cbsts.of the·removal, .remediatiqnand. 

abatement of the Contamination. · 

Bedford Carp se.eks a d,eclaratoryjudginenl that National Grid must compensate i{ 

for the removal, remediation and abatement costs of the Contµmination ( Coinplaiiit 

·at ,r,r 5.0-54). 

The .secoiid cause of action fot declaratory judgment1s dismissed inasmuch i;ls l}edford-

Carp lacks standing to maintain the action. · 

"This ··essential requirement of standing to sue ·preciudes. a plait).tiff from seeking a 
declaratory judgment to interpret a contract as to which it may have some theoretical :interest; but 
as io which, under trad:itiortal prin~iples of contract Ia~. it is neither a party nor a third-party 

beneficiary" (Arrow Louver and Damper Division v New York Ciiy Transit Authority; 106 AD2d 

533, 53.5 [2d Dept 19R4] [''as a stranger to the contracts, plaintiff laclcs standing to sue for the 

en.for:cement qf th~ir provisi9rts, or. for a dechttatkn1 as to their meaning"]; .Cutting Room 

Appliances Cdrp. v· Finkelstein; 3 3 AD2d 674 [1st Dept 1969] ["Not being parti<is bithe 

agreement; the plaintiffs ar~ not real piµ:lies in interest.and fail to establishjurisdictioil. to 

entertain this. action" fota dedru:atory Judgment regarding an "agreement between the· 
defendants"]). · · · · 

Unjust Enrichment 

In the last cause of action; a claim for uriju,st enrid1riie:lit, Bedford-Carp· pleads·: 

National Grid's contaminated gas facilities 'has caused Contamination. 

National Grid is obligated to remove aridremediate the Contamination pursuant to 
its common.law duties. 

National Grid is obligated to remove ·and remediate the Contamination pursuantto 

the N~w YorkCity administrative Code. 

·National Gri.d is obligate4 to remove.and remediate the Contamination pursuap.t to. 

its agreement with New York City. 

In order • for City Work to proceed; the Contamination had to be removed aild 

rem.ediated. 

National Gdd. refqs·ed to remove: and retnediate the Contamination. 

9 of 10 [* 9]



FILED: NASSAU COUNTY CLERK 01/27/2021 12:27 PM INDEX NO. 600752/2020

NYSCEF DOC. NO. 26 RECEIVED NYSCEF: 01/25/2021

10 of 10

NYSCEF DOC. NO. 26 

Bedford Carp has removed and reinediated the Contaniination. 
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It would be against equity and good conscience to pennit National .Qfid to avoid its 

obligation-to r~move,and remediate the Contamination (Complaint.at ,i,r.56:...61). · 

To s.uffic:iently plead.a claim for unjust enrichment; a plaintiff.must allege that l) 

defendant was enriched, 2) at the plaintiff's expense~ and 3) thatit is against eq:uity and g·ood 

conscience to permit defend.ant to -retain the ehtich:rtient (Main Omni Realty Corp. v. Matus~ 124 

Ab3d 604, ~os [Zd Dept2015]). 1 

However, in pleading unjust enrichment, thefac::ts alleged must ''indicate a:rel~tio:ri,ship 

betweenthepartiesthat cotild havecau$ed·reliance or inducement" (Mandarin Trading Ltd v-

W#den$(ein, 16 NY3d l 73,-_ 182 [20 l l_]); . 

Her~, as]if atioIJ.aJ ·Grid argues, BedfQrd;..Catp has failed. to plead the existence .. of a 

relationship between it and National Grid that could have caused some type ofreliance or 

inducement or the bestowal ofa benefit (see -idJ. 

T:he unjust emichment claim is, therefore, dismissed. 

Conclusion 

Based on the foregoing,it is hereby 

Ordered that the Defendant's motion for an order dismissing the co:t,n.pl$.t is _granted and 

the complaint is dismiss.ed. 

·This constitutes the decision and order of the court. 

Dated: January 22, 2021 

ENTERED 
Jan 27 2021 

NASSAU COUNTY 
COUNTY CLERK'S OFFICE 

1 Argµab_ly, Natic:ina_l Gtid'sreceipt ofsome benefit,.standing alone, is.not sufficient to support 

an unJust enrichment clairn (Goel v Ramachandran~ 111 AD3d 783, 791 [2dDept 2013]). There must 

have ~een a-transaction between the parties thatthe-court.determit1es is un.Just-(/d.). 
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