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SUPREME COURT OF THE STATE OF NEW YORK 

PRESENT: HON. DENISE L. SHER 
ActingSupreine Court Justice 

JOSE GAMEZ, 

Plaintiff, 

:-against -

HUMBERTO LOPEZ; 

Defendant. 

TRIAL/IAS PART30 
NASSAU COUNTY 

IndexNo.: 607732/2020 
Motion Seq. Nos.: 01, 02 
· Motion Dates:· 12/01/2020 

12/15/2020 

The following papers have been read on these motions: 
Papers Numbered 

Notice of Motion (Seq. No. 01), Affinnation and Exhibits 1 

Notice of Cross-Motion {Seq. No. 02), Affirmation and Exhibits 2 
Affidavit in Opposition to Cross:-Motion (Seq. No. 02), Affirmation and 

Exhibits and Memorandum of Law · 3 

Reply Affirmation toCross-Motion (Seq. No. 02) and Exhibits 4 

Upon the foregoing papers, it is ordered that the motions are decided as follows: 

Defendant moves (Seq. No. OJ), pursuant the advocate-Witness rule Set forth in Rule 3.7 

of the Rules of Professional Conduct 22 NYCRR 1200.0, for an order directing, 

Ivan E. 0-uerrero, Esq. ("Guerrero") to withdraw as plaihtiffstrial counsel intheinstant action. 

·plaintiffopposesthemotion (Seq. No. Ol)and cross,,moves(Seq. No. 02),pursuant to 

CPLR § 3212, for an order.granting summary judgment to eiuorce the terms and provisions of a 

settlement agreementin a prior action, Defendant opposes the cross-motion. 
. . 

In supportof the motion (Seq, No. 01), counsel for d~fendant submits, in pertinent part, 

that1 "[ci]ri foly 29)2020, the plaintiffJOSE GAMEZ{'Gamez') by his attorney, Guem::ro Law 

Offices, P.C. commenced this action by filing a summons and complaint. Upon infonrtation and 
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belief, Guerrero Law Offices, .P.C, is splely dw11ed. bf.Mt. IvanE. Guerreror Esq. Gamez l;(lleges 

in the complaint that Lopez violated a settlement agreement entered into before the 

I:Ion1 Denise L. Sher on April 16, 2015 (the 'S.ettlementAgreemeg.t'); Gamez demands judgment 

ordering Lopez to transfer ownership of a house l9cated in Levittown; New Yo* (the 

'Pr~$ises''), and $20,000 iii e.sctow ·held ·by Lopez'B fonner attorney, Mr. Christopher• 

Thompson .... On $eptem.ber•J.0, 2020, I filed Lopez's answer ru.id counterclaim. Lopez requests, 

ainohg otherthings, recission of the Settfoment Agreement since Qa:mez concealed material facts 

Qudgments filed ag;ainstthe Premises), and obstructed Lopez's perfonnance under the Settlement 

Agreement ... '. On Octa her 19, 2020, Mr. Guerrero filed a reply· to the . .counterclaim ... , Issue has 

. recen,tly been joined. Discovery demands have not been served. I fiie this motion since 

Mr. •. .Que.qero will be a fact witness to the instimt action.',. See Defendant's Affirmation in 

Support ofMption (Seq.: J\f o. 01) Exhibits A~C. 

Counsel for defendant further a~~erts, in pertinent part,Jhat. "Mr. Guerrero will be a fact 

: witness in this=. action. The core .. consideration for the Settlem~ntAgreem.ent ctmc~rned ·a 

foreclosure action filed by Argent Mortgage .Compru.1y (' Argenf) against G!l,l11ez (the 

'Foreclosure Actioff,}. Lopez and Gamez j oiritly. owned and lived in the Premises, Pursuant to 

the Settlement Agreement; Gamez would ttansf er the Premise·s to Lopez in cons{deratfon of 

Lopez causi11g Agent to discontinue the Foreclosure Action against Gamez. Lopez would also 

pay Gamez $2.0,000heldin an. escrow account. .. , Pr-iorto the Settlement A.greement, 

Mr. Thompson (Lopezts prior attorney) an4 Mr. Guerrero had detailed discussions concerning 

the Premis~;S. Gamez dQes not speak Engli:,;;h. M.;r, Guem:tc;,, who is fluent in Spanish .• spoke on 

behalf of Gamez. SpedficaUy; Mr. Thompson told IVlr. Querrero that4e needed information 
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regarding Gamez:'s expenses, debts, and liens .. Mr. Thompson told Mr .. Guen-ero that Lopez 

intended to refinance the Premises. By refinancing the Premises, Lopez would be able to obtain 

necessary funds to pay Grunez 's. debt~ causing Argent to dismiss the Foreclosure Action. 

Although he knew that Lopez intended to.refinance the Premises, Mr. Guerrero failed to disclose 

that Toyota Motor Credit Corporation ('Toyota') ·and New York State filed judgments against 

Gamez: These judgments created a Hen against the Premises, Particularly,. Toyota entered a 

$21,651.59judgment against Gamez approximately two (2) years before the Settlement 

Agreement .... As a result.of not disclosing the judgments, Lopez entered into the Settlement 

Agreement since he believed that Argent's mortgage was the only lien against the Premise;s. The 

judgments filed against the Premises (especially the Toyota judgment) adversely affecting (sk) 

Lopez's abilitytnperfonn under tl:ie Settlement Agreement. Despite .MI·. Thompson's request, 

Mr: Guerrero wrote that 'Gamez is not going to move to clear the judgment lien on title.; ... 

Mr. Guerrero's failure to disclose thejudgments,and then sending an email that Gamez.will not 

temove the. lien, is the basis fo:t the first. cause· of action in the counterclaim ( fraudulent 

inducement through omission of material fact). As a result, I will be calling Ivir. Thompson and 

Mr. Guerrero to testify in the instant action. Lopez's second counterclaim concerning Gamez' s 

failure to perform necessary acts to allow Lopez to perform under the Settlement Agreement - a 

breach of his implied covenant of good faith and fair dealing. , .. After entering into the 

Settlement Agreement, Mr. Thompson repeatedly e'"'"mailed and spoke to Mr; Guerrero about 

Gamez sighing a draft contract. Lopez;s bank required a contract to refinance the Premises. 

Despite Mr. Thompson's repeated requests, Gamezfailed to return a signed documents .... 

Furthermore, Argent's attort1ey, Ms. Alina Levi, Esq., needed Gamez to execute documents to 

3 

3 of 18 [* 3]



FILED: NASSAU COUNTY CLERK 03/12/2021 01:18 PM INDEX NO. 607732/2020

NYSCEF DOC. NO. 50 RECEIVED NYSCEF: 03/11/2021

4 of 18

NYSCEF DOC. NO. 50 

INDEX NO. 607732/2020 

RECEIVED NYSCEF: 03/11/2021 

discontinue the Fbreclosure Action. Despite Ms. Levi sending e-mails and speaking to 

Mr. Gueirero 1nultipletiines, Gamezre:fused to sign the.necessary doclii1lents. It is well settled 

that any ~oubts concerning ap_ attorney being called as a witness ':;;hould b~ re,solved in favor of 

disqµalifying the la\VJ"et' [citation omitted]. Mr. Guerrero will be .. called: to ~estify 1:tbo1,1t 

communication concerning Gamez'$ failure to perform - in good· :faith~ under the Settl~mept 

Agl'eeme11t. De·spite my request, Jvir; Gµerrero . .refuses to: withdraw as an attorney.'' See 
. . 

Defendant'sAffirm:ation.in Support ofMotion (Seq. No. 0lj Exhibits D-1. 

In opposition to the motion(Seq. No. 01) a·ndinsup1,ort ofthe·cross-motion (Seq: No. 

0:2), counsel for plaintiff submits, in. pertinent part, that, "Gamez .commenced this action by 

.smnmons and complaint dated.July 29, 2020, byati.dthrough the undersigned counsel as his 

attorney. The compla:int es.sentially seeks.to e.nforce the t~nns and provisions of a stipulation of 

settlement.in a prior action, nwnelyLopez, Plaintiffv, Gamez, Defendap.t, lndex No: 

·020059/2010 (the 'Ffrst Action'). Further~ the,Honoral:lle Denise L Sher entered ·an Order dated 

November 21., 2017 and entered on November 22, 2017 .. ,. Lopez filed his Ap.swer and 

Counteiclahn, by and through his attorney Michael A. Markowitz; P.C, dated September 30,. 

202.U .... Gamez,through the undersigned counsel;·:filedhis Reply to Counterclaims dated 

October l9, 2020 .... Lop.ez filed th~ current hiothm seeking to cause the: undersigned ·counsel to 

be disqualified as attorney dated October 30, 2020, Gamezis now filing his opposition to tll.e 

motion to disqualify G:uerrero as counsel and his crqss-motion for summary judgment/' See 

Plahitifl".s Affinrtation in OpposWon to Motion (Seq. No. OJ) ancl in Support of Cross-Motion 

(Seq. No. 02) ExhibitsA:-Ci 
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Counsel for plaintiff further· asserts, fo peitinent part, that, ~•[a] brief history of this action 

isin order. Lopez and Gamez and theitfamilies resided and continue to reside in the same house 

knovvnas 99 J~rusalem Averiue,Levittown, N.ew York (the·1Property));.the.Prop~rty is a one(l) 

family dwelling .. ··~ How¢ver, there was ~nd :c.ontirtue (sic) to be tremendous conste:rna.tion 

·between the two (2) families. The Fitst Action sought the partition. of the Property .between and 

among Lopez.and Gamez and the eviction therefrom of Gamez ai1d his family. The First Action. 

was resolved by the verbal stipulaiion of agreement placed 9n the:: recordhy the attorney for 

Lopez, ChrisWpherThompson; Esq. ('Thompson;), which agreement was subseq·ueri.tly ap·proved· 

by the parties and the Court on Aprii 16, 2015 .... The settlem:enttranscript, which Thompson 

claimed ,v.._s complete on behalf.of Lopez never mentioned anything about a secon(l 

mortgage, outstanding liens: or Jµdicial lien,s, if any;.notw.ithstandin:g that the judgment 

liens:werejn the a.mount of $21,651.59 and docketed against the pro11erty on January 3, 

2013·. January ·3, 201 J was greater than.two (2) y~ars prior to . .the settlement agreement being 

placed on the record on April 16, 20t5 ,. Accordingly, the judgments were a.matter of public 

.record as ·of the time ofthe settlement and Lopez and/or Thompson knew or should have known 

ofszµdjudgment liens .... ·The Lopez Orqer to Show Cause under the pr.for case Index# 

20059/2010, filed by Thoinpson, sought among other relief, therecission andior modification of 

the settlementagree:ment in the First Action dated April 16, 2015 and an extension.of time for 

Lopez to settle the H tigationwith S epiot Mo1:tgage. In resolving the motion, the Honorable 

Denise L. 'Sher, [issued an] Order dated Noveinbe.r 21.,. 2017 .... Given the failure of Lopez to 

convey hisinterest in the Property to Gamez and/or c1;1.use the release ofthe: $20,000 of escrowed 

mcfrieys. pursuant to the terms and provisions of the settleme11t agreement, within the thircy (30) 
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month time frame, and because Lopez has refused to pay his portion of the utility hills, Gamez 

commenced this action against Lopez by summons and complaint dated July 29, 2020. 

Specifically, Lopez has violated the terms and provisions of the settlement agreement as setforth 

in Paragraph No. 6 of the complaint (failure to resolve the pending mortgage foreclosure action 

and to close on his acquisition ofGamez's 50% interestin the Real Prope1ty and to deliverthe 

$20i000in·escrowheldby Mr. Thompson in the thirty (30) month time frame), No. 7 (Lopez's 

failure to pay his40% share of utilities); and No. 8 of the complaint (discussed in gi'eater detail 

in the next sentence). Paragraph 8ofthe complaintalleged that Lopez violated the terms and 

provisions of the settleme1it stipulation by his failure to close within the thirty (30) motith period 

set forth in thestipulationofsettlementand/or to pay the $20,000 escrowmoneysto Gamez)'.; .. 

Lopez filedthe Answer and Counterclaim dated SeptemberJO, 2020. It is importantto note that 

in Paragraph No. 5 ofthe Answer and Counterclaim, Lopez admitted to entering into the 

stipulation of settlement, but deniedits content notwithstanding a transcript of the settlement 

stipulation was annexed to the complaint. And Lopez further admitted the existence of the Order 

dated November 21, 2017 but denied the contentthereofnotwithstandingthat a copy of the 

Order was annexed to·the complaint."See·id. 

Ccnmsel for plaintiff argues, in pertinent part, that, "Judge Sher made findings of the 

following facts and conclusions of law [in the November 21, 2017 Decision Md Order of this 

Court]: a. there was a valid, legal agreement between Gamez and Lopez as setforth in the. 

record; b; the agreement as set forth in the record was complete as set forth by Thompson in the 

record and could not be varied or 111odifiedin any matter; c. the information as to the judicial 

liens against Gamezwas a matter ofpublic record for at least two {2) yearsprioi' to the 
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agreement placed on the record which cou1d have been easily discovered 1.Jy Thompson 

notwithstanding any· statements/representa.tion:s to the contrary by Grunez and/ or the. undersigned 

counsel (please note that both Gamez ( only speaks the Spanish language) and the undersigned 

counsel deny making any representations pertaining to thejudicialliens); and d. that Lopez 

failed to pay his required share of the utility bills. The• agreement further stated that Lopez had lip 

to 30 months from the date that the agreement was placed on the record to settle aJ1d/or dismiss. 

the underlying foreclosure action pending in Supreme Court Nassau County under Index Number 

8613/2014. And if Lopez was unable to enter into an agreement with the foreclosing bank, Lopez 

would telease his50 percent share of ownership to Gainez making Gamez the one hundred 

percent ( 100%) owner of the property,· at which point the $20,000 will be released to Lopez less 

certain expenses and the parties will separate as if mutual general releases had been exchanged. 

And as·was addressed by Judge Sher, the agreement had to be interpreted asset fonh in the 

record. And thirty (30) months have now passed since the agreement was placed on the record, 

which was April 16, 2015. Accordingly, Grunez is entitled to the 100% ov-mership of the 

Property; without an ownership interest by Lopez·and Lopez must depart theProperty .. An:d upon 

the departure of Lopez from the Property, Lopez was entitled to the release of the $20;000 in 

escrowed moneys less certain enumerated expenses. Itis rudimentary that the Order dated 

November 21, 2017 rriust be given preclusive effect in accordance with the equitable doctrine of 
. . 

collateral estoppel and/ or law ofthe case .... Herein, all of the pertinent issues were necessarily 

decided and/or could have been litigated in the First Action in which the Order dated November 

21, 2017 addressed and confirmed (the findings of fact and conclusions oflaw are set forth 

above) .... There was not even one affamative defense or counterclaim that was not determined 
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arid/or could not have been determined in the First Actioti., especially in-Lopez's motion for a 

ii1odificati on of the agreement placecl on the record, as determined byJ udge SheL Further, please 

note that Lopez never filed a timely app~al of Judge Sher's order and thus;. any· and all findings 

offactan~ conc:lusions oflaw made by Judge .Sher fo the Order dated Nov!!mber 21, 2017.must 

be given pl'eclusive. effect .... Here~· then;: cannot be· a material issue offactin. dispµte as all of the 

issues of factand i~sues qflaw were resolved by Judge Shet fo the Order dated November 21 ~ 

20f7. Accordingly, Gamez mu.st be. granted swnmaty Ji..1dgment,·with·ptejudit.e, ... ,.·;, 

Counseifor plaintiffalso contends, in pertinent pait, "Lopez also seeks to take.the 

·deposition oftheundersig:ned counsel and have the undersigned counsel disqualified.from 

representing his client, Gamez: First, as demonstrated above, there are no outstanding issues to 

be determined in this .. second action seeking essentially to enforce the terms and provisions s~t 

. forth in the agreemep.t pl.aced on the .reco.rc:l. Ai1d, interestingly, Lopez .has failed to state with 

specificity.any.line of questioning that is pertin<;inthereto ,o the defense of this ctoss,;.motion for 

summazyjudginent. Lope·z co.ntinually harps.on the factthafthejudiGiallie:ps were not:disdosed 

to hifn aricl/ot his pdor attotney.~ Mr. Thompsoil; however~ Lopez failed. t.o note that Jt1cfae Shet 

·tas•alreac.iy found that thejudicial liens were a matter ofptiblic record and apparently, 

Mr. Thompson and/or Lopez failed tn conduct a lien search; therefore1 Lopez had no right tu rely 

on any· representatiqns thereof made by Gamez and/ or the undersigned counsel; in fact, the 

und~rsign~d counsel deniesthat Gamez (only· speaks the .Spanish language} or the. undersigned 

counsel ever made any representatio11s.to Thcm1pson pe11aining.to the.judicial Hens. And 

interestingly, Lopez fai:Ied to .. annex: an.affid1;1vif from Thompson where he specifically stated th;3.t 

the undersigned counsel made any reference$ tq the outstanding liens in the negotiation of: the. 
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terms and provi~ions ofthe agreement placed ontherecord by Thompson. And1 in fact, whei1 the. 

Court asked Thonipson whether the agreement was complete; he i1ever stated 1hat it was subject 

to any contingency pertaining to the outstan~ihgjudicial liens .... Further: any and a:11 

. communications that the undersigned coi.msei.had wit4 his client, 0-am~z. in EngJish or Spanish, 

is (s.i~) noi di.spoverabk as it (sic) faprotected·underthe attomey-.client privileg~ .. -.. H.erein, the. 

undersigned counsel represe1lt~d Qamez. iI1 at) attorney-client capacity in the. First Acti.Oil and 

that any and all communications among :us, espee;ially concetriing aili facts or ,discussion 

pertainin1l to the Fi'rst Actfonwere confidential and privileged and said privilege was.never 

waiv~d. Therefore, said cornmunicatioi1S are not discoverable by Lopez. Fw-ther,. any 

coµ1111uhicatiohs between the undersigned counsel and Thompson are now the subject of Judge 

Sher's order. And thµs, the do.ctrine of equitable estoppel pro hi bits the variance or modification 

of the agre.ementpJaced on.the rec.ord by Thomps.on. This is especially true.as Lopez has failed 

to issue a subpoen~ {or the deposit~on of the 1,1hders.igneq counsel or paid the undersigned 

.counsel a witness fee .. Accordingly, ev~n as~mming· atguendo that sununary judgment is not 

granted in favor of Gamez, Lopez has not ptofferec:l anrre~m;iable explanation as to the granting 

of the severe .penalty' of the removal of the-undersigned counsel as attorney for Gamez." 

In opposition to plaintiff's cross-tnotiort.(Seq. No. d2), counsel for defendant asserts, in 

·pertinent part; that, ''[i]n his motion forsumntary judginent, the piaintiffrelies on the doctrine·of 

collateral estoppel. However, the plaintiff waived the affinnative defense by failing to plead 

'co llat.eral estoppel' in µis r.eply to the covnterclahn. Since collateral estoppel is, not a bar to 

defendant's qpposition, plaintiffs motion for sµmmary judgment should be denied since there 

are. mu1tip1ettiabie.issues offac:t. Pursuant to the.stipula~ion entered' in court on AprilJ 6; 2015 
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{the 'Settlement Agreement'), the defendant agreed tn settle litigation (the 'Foreclosure Action') 

filed by Argent Mortgage Company C Argertt')to foreclose on a house (the 'Premises '),jointly 

owned with the plaintiff. There is a triable issue whether the plaintiff prevented defendant's 

performance by refusing to sign Argent's SeJtlethent documents. There.is.a triable issue whether 

· the plaintiff failedto perform in good faith under the Settle1nentAgreementby obstructing the 

defendant's financing allowing payment to Argent to discontinue the Foreclosure Action. The 

plaintiff refused to vacate or satisfy judgments that were a lien against the Premises. The plaintiff 

failed to sign and return a basic contract. The plaintiff refused to remove an illegal shed or place 

smoke detectors· in the Premises. There is a triable· issue whether the plaintiff fraudulently 

induced the defendant to enter into the Settlement Agi"ee1rtertt. As set forth in the affidavit in 

opposition to summary judgment, the plaintiff falsely represented that he had no liens against 

(sic) Premises knowing that the defendanthad to obtain a loan to perform under the Settlement 

Agreement. Finally, plaintiff filed his summary judgment motion prim to any discovery 

conducted by the parties. There are unavailable facts concerning discussions between attorney's, 

and plaintiffs performance under the Settlement Agreement As a result, summary j udgmen:t 
. . 

should be denied .... " 

Counsel for defendai1f further contends, in pertinent pmt; that, "[i]n support of his motion 

for summary judgment, the plaintiff's attorney, Mr. Ivan Guerrero;. argues. that the defendant is 

collaterally estopped from asserting opposition since 'all of the pertinent issues was (sic) 

necessarily decided and/or could have beenJitigated in the FirstAction ... '.' However, the 

plaintiff failed to plead 'collateral estoppel' as an affirmative defense to the cotirtterc:Iairil. 

Consequently; he waived hisrights pursuantto NY CPLRJ211 (e ). The doctrine of collateral 

10 
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estoppel is an affirmative defense thatmust be set forth in a responsive pleading [citation 

omitted]. In the instant action, the plaintiff never plead (sic) 'collateral estoppel' as an 

affi:1mative defense to the. counterclaim, Instead, he alleges that the defendant 'is barred from 

re.coveryonits Counterclaims based upon the doctrine of equitable estoppel' .... Equitable 

estoppel is different than collateral estoppel. 'The doctrine of collateral estoppel, a narrower 

species ofres judicata, precludes a party from re:litigating in an subsequent action or proceeding 

an issue clearly raised in a prior action and decided against that party or those in privi ty, whether 

or not the tribunals. or causes of action are the. same' [citation omitted J .. 'Equitable estoppel 'is 

imposed by law in the interest of fairness to prevent the enforcement of tights which would work 

fraud orinju.stice upon the person against whom enforcement is sought and who; in justifiable 

reliance upon the opposing party's words or conduct, has been mislead into actingupori the 

beliefthat such enforcementwould notbe sought'' [citations omittedl The doctrine ofequitable 

estoppel generally concerns a statute of limitations defense [ citation omitted], or a party's 

prohibition from engagi1ig in conduc:tsuc:h as prevention of denial of insurance coverage 

[citation omitted] or denial ofpaternity [citation omitted]. ... The.plaintiff failed to plead-or 

even use the words 'collateral esfoppel' - in his affirmative defense to the counterclaim. 

Therefore, as a matter of law, the plaintiff waived his right to use the doctrine of collateral 

estoppel to preventthe defendant from introducing facts in opposition to plaintiffs summary 

judgment motion.'' 

Counsel for plaintiff asserts, in pertinent part, that, "[p]ursuant to the LopezAffidavit, the· 

defendant settled the Foreclosure Action. Yet, the plaintiff frnstrated the settlement when 

presented with Argent's 'ConfidentiaJ Settlement and Release Agreement.' Specifically, the 
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defendant's fonner attorney, Mr. Christqpher Thompson, e~mailed Argetit'·s Confidential 

:settlementand Release Agreement to Mr. Ivan Guerrero with irtstructitmsto· have his client sign 

and return. Despite multiple requests, the plaintiff r.efu_sed to execi.Jte the agreement - blocking 

defendant's effort: to· discontin:i.Ie the Foreclosure Action· pursuant. to the. Sett.l~ment Agr.eerrient. 

·sin(!~the pl~intiff preven.ted the defe11d.antfrom settling the Foreclosure Action - ~ conditio.n 

precedent in the Settlement Agn~ement - plaintiff' s-.inotion for summaryj udgtnent should be 

'de111ed by this Court. There is a triable issue whether the plaintiff perfo1nied "ill good faith under 

the Settlement Agreenie:nt. As with all contracts, there is a covenant of good faith and fair 

dealing implied in stipulations of settlement [citation omitted] .... In iheinstant action, the 

plaintiff.acted in h~d faith by intentionally obstructh1g the defendant's loan application. Pursuant 

to the LoI?ez Affid!;lvit, the plaintiff:rc:fos.ed to v:aca,te qr.satisfy his judgments filed aga1nst the 

. Premises. Although .a cqn.dition for the loan, the piai11tiff failed to sign ahd return a basic contract 

concerningthe·transfer ofthe·Premises:to tlle·defend~t Tbe plaintiffr.efused to remove an 

illegal shed or corl'~~tly place. smoke detectors.in the Premis~s; Combined, the pll:1intifi' s actions 

completely frustrated defendant's attempt to.secure--a-loan to make.the required pa,ymen:ts uri.det 

the -Settlement Agreement. There is also .a triable issue.·concerning the defendant'"s failure to 

account pursuant tp theSettlen.'1.ent Agreement. Pursuant to theLopez Affid:;i_vit, most of the bill~ 

(.ex. electricity, water, and. oil) are ih. the plaintiff's name. The plaintiff failed to perform in good 

· faith by refusing to provide the qefendant ·with a copy. of tli.'e biUs and proof of payment Since 

thereare triable issues of fact concerning plaintiffs performance under the Settlement 

Agreement, plaintiff's motion for.suni.macyjudgmept shm;Lld be denied by this .. Court .... As set 

forth i:ri the-Lopez Affidavit, Mr. Thompson and Mr. Guerrero had extensive settlement 

12 
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discussions concerning "the defendant paying money to Atgentto discontinue the Forei::losur:e 

Action. They s.poke about how the plaintiff would obtain money forthe Premises. Everyon~ 

understood that the defendant wouid hav.e to apply for.refoiailcing from a bank. To obtain 

fiQ.~cirtg,. th¢ defendant needed infonnation from the plaintiffconc;erning his expenses, debts, 

anq liens against the Preinises. During the setilement conference, the ci!;lfendant represented thl:lt 

he had no judgme11tsthat would be a lien againsnhePternises. The defei1dant re_liefori plah1tiffs. 

representatfon. However, the plaii:ltif-f"s represen:t~tion-Was false. The plaintitfhad three 

judgments'- the largest being over $21,Q00 owed:to Toyota Motor Credit Corporation. The 

judgments caused an issue with the defendants finani::ing. ThereOis a triable issue whetherothe 

Settlement Agreement should be wholly or partially rescinded asa result of the plaintiff failing 

to disclo~e judgments ~. despite r~quests made by the defendant. Therefore,.. It is submitted that 

plaintiff's1notio11 forslJl11maryJudgment should be denied bythisCourt.i' 

~n further opposition to plaintiff's cross-motion (Seq. No. 02),•defendant submits his ow.p. 

Affidavit, and,submits "Ute affirmatfonof.his prior attonrey,.Chri~topherThoinpson. Esq .. ·See 

Defendanfs Affidavit and Affinnation in Opposhion to Crm;sc.Motion :(Seq. No. 02). 

The Courtwillfirst adciressplaintiff's ·cross-motion (Seq. No. 02) for summary judgmerit. 

It is welt settled thanhe propon:entof a motion for summary judgment must lll.W(e a 

primafacie showing. oferttidement to judgment as a matter of law by providing sufficient 

e9idertc~ to de111onsttate the absence ofmaterial issues of fact. See Sil/manv. Twentieth 

Century-Fox Film Corp:,3.N.Y.2d 395, 165 N.Y.S.2d498 (1957); Alvarezv. ProspedHospifal, 

68 N.Y.2d 3:20, 50.8 N.Y.$.2d 923 (l:986);. Zuckerman. v. City of New York, 49 N.Y.2d S5t 427 

N.Y.K2d595 (1980); Bhatti. v .. Roche, 140 A,.D.2d 660, 528 N . .Y.S.2d 1020 (2d Dept. 1988); 
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Ayotte,,;_ Gervasio~ 81 N.Y.2d 1062, 601 N.Y,S.2d 463 {1993), To obtain summary judgment, 
. . . 

the moving party must establish its claim or defense by tendering sufficient evidentiary proof,in 

admissible form, sufficient to watrantthe court, as a matter of law, to directjudg1nentin the 

movant's favor. See Friends of Animals, Inc. v. AssociatedFur Mfrs., Inc., 46N.Y.2d 1065, 416 
. . . 

N.Y.S.2d 790 (1979). Such evidence may include: deposition transcripts, as well as other proof 

annexed to an attorney's affirmation. See CPLR §3212 (b); Olan v, Farrell Lines Inc:, 64 

N:Y;2d 1092, 489 N.Y.S.2d 884 (l 985). 

If a sufficient prima facie showfogis demonstrated, the burden then shifts to the 

non,.moving party to c01ne forward 'with competent evidence to demonstrate ·the existence of a 

material issue of fact, the existence of which necessarily precludes the granting of summary 

judgment anq. necessitates a trial. See Zuckennan v. City of Ne111 York, supra. When considering a 

motion·for summary judgment, the function of the court is not to resolve issuesbutrather to 

detetmirte if any such material issues of factexist See Sillman v. Twentieth Centu,y-Fox Film 

.Corp.,_ supra: Mete conclusions or unsubstantiated all~gations are insufficient to raise a triable 

issue. See Gilbert Frank Corp. v. Federal Ins. Co.; 70 N.Y.2d 966, 525 N,Y.S.2d 793 (19.88). 

Further, to grant sumnutry judgment, itmustclearly appear that no material triable issue 

of fact is presenled. The burden on the court irt deciding this type of motion is not to resolve 

issues of fact or detennine matters of credibility; but merely to determine whether such issues 

exist. See Barr v. Albany County, 50 N.Y,2d247, 428 N.Y.S.2d 665(1980); Daliendo v. 

Johnson, 147 A.D.2d 312,543 N.Y.S,2d 987 (2dDept. l989). 

Although summary judgment is a.drastic remedy (see Andre v. Pomeroy, 35 N.Y.2d 361, 

362 N.Y.S.2d 131 (1974)), nevertheless, a "court must.evaluatewhetherthe alleged factual 

14 
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issues presented are genuine or unsubstarttiated11 (see Assing v. UnitedRubber Supply Co., Inc., 

126 A.D.2d 590, 511 N. Y.S.2d 31 (2d Dept 1987); Rotuba Extruders, Inc. v; Ceppos, 46 N. Y.2d 

223,413 N.Y.S.2d 141 (1978)) and where there is nothing left to be resolved at trial, the case 
. . 

should be summarily decided. See Andre v. Pomeroy, supra at 3 64. 

The Court does not find that there are arty issues of fact wi threspect to the issue of the 

liens a.nd/or judgn1ents againstthe subject property, as the Court has previously ruled on this 

issue in its November 21, 2.017 Decision and Order in the prior 111atter. However, ba,sed upon the 

arguments detailed above, and viewing the evidence in the light most favorable to defendant,, the 

Court finds that there are triable issues of fact with respect to the claims that plaintiff prev¢nted 

perfoimance of the Settlement Agreement by hot executing- the Confidential Settlement and 

Release Agreement, thereby al1egedly·bfockihg defendant"s ·effort to discontinue the Foreclosure 

Action pursuant to the.Settlement Agreement, and by allegedly failing to provide an accounting 

as per the Settlement Agreement. Said issues of fact preclude the granting of summary judgment. 

Therefore, plaintiff's cross~motion (Seq, No. 02); pursuahtto CPLR § 3212, for an order 
. . . 

granting summary judgment to enforce the terms and provisions of a settlement agreement in a 

prior action, is hereby DENIED. 

The Court wiil now address defendant's motion (Seq. No. 01) td disqualify plaintiffs 

counsel. 

A" lawyer shall not act as an advocate before. a tribunal in a matter in which the Iawyer is 

likely to be a witness on a significant issue of fact unless: 

(1) the• testimonyrelates -solely· to an uncontested issue; 

(2) the. testimony relates solely to the nature and value of legal services rendered iii the 

matter; 

15 
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.(3) disqualification of the 1awyefwould work substantial hardship on the.client; 

(4) the testi.tnony will 1:elate solely to a matter offorinality; and there is no reason to 

believe- that substantial evidence will. be offered in opposition to. the testimony; or 

(5) the iestimony is authorized bi tlfo tribunal. 
. . 

Se_e Rules of Professional <:onduct 22 NYCRR .§ 120n.29, Rule 3. 7- Lmvyer as Witness. 

The d1squahfication of an attorney is a matter tllat rests withiii the -sound discret1on oft he 

Supreme_ Court See lvJ;di,vood ChayirnAruchim Dialysis Associates, hw. v._ Brooklyn Dialysis, 

LLC, 82.A.D.3dl 177; 919 N.Y.S.2d 397 (2d Dept 2011); Falkv .. Gailo, 73 A.D._3d 6S_5, 901 

N,Y$.2d 99 (2d Dept. 2010),-A party's right to be.represented in ongoing1itigation by counsel 

-.oOts choice is _a val_ued-r~ght -which-should not be-abridged absent a dear showing that 

-disqualification is warranted. See Falk V; Ga_llo, supra;- Goldstein_: v. Held, 5-2 A.D.3d 4 7.I~ 859 

N. Y.S.2d 707 (2d ~ept. 2008); Bentvencr v. Edelman, 47 A:D.3d 651; 849 N. Y.S.2d 626 {2d 

Dept.2008); A1yehi\ A,yeh; J4A.D.3d 634,788 N.Y.S.2d 622 (2dDept 2005), Thus, the patty 

seeking to disqualify an attorney bears the burden on the motion. See S & S Hotel" Venture~· Ltd. 
. . 

Partriership v. :777S.H Corp., 69 N.Y.2d437,515 N.Y.S.2d 735 (1987); Hudson Valley A1atine; 

inc. v. Town ofCqrilandt, ~4 _A.D.3.d 999, 865 N.Y.S.2d 122 (2d Dept. 2008). 

ln determining wheth~r the -attorney's t~stim~my is necessary,_ the court tnust .consider the 

relevance_ of the·_ expected testjmony -_and must "take□ into account st1ch facts as the sig_nificance 

· ofthe_ mattets~--Weight of the testimony, and availability"_ of other evidence." See S & S Hotel 

Ventutes--Ltd Partnei.-ship ·v; 777 S.I-i. Corp, suprCJ at4:46; Hu_dmn Valley Marine,. Inc.-,_ i:>. Town 

ofCortiandt, supra; 

The advocate-wi tnes·s ·nil.es· contained in the Code of Professional Responsibility, which 

have been: superseded by the Roles of"Ptofessional Conduct, provide guidance; but are not 
. . 
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binding authority, for the <:ourts jn. determining whether a pl;lrty' s attorney should be. disqualH1ed 

during litigation.. See S& S Hote.l-Ventures-LtdPartnership,v. 777S.H Corp;~ supra. Rule 3; 7 of 

the Rules of Professional Conduct provides that, unless certain exceptions apply, " [a] lav.,yer 

shall not act as an-advocate before ·a.-tribtinal in.:a matter in which the.:lawye.r.is likely to be a: 

witness on a significant i$_sqe of fact," See Rules of Professional Conduct 22 NYCRR .1200;0 

Rule3,7(a). 

"The reasons for-the prohibit1on against the ·lawyer .1:1.s witness··• provision of the Code are. 

described: in Simon •;s Code of Profe_ssionat Responsibility Annotated (Profes$.Or Roy Simon, 

2004 Edition at 579). As. set foiih, the rule avoids several potential effects on ilie trier of fact, 

Which are inevitable when the advocate becoines a fact witness, focluding either discounting or· 

bolstering thelaWyei:'s t~sdmoriy. The ru]_e also avoids any potential conflict-between the 

attorney and his. client resulting from the lawyer's desire to. place him:self in the best light and the 

'unseemly sight of arguing to ajudge orjury about his own credibility-... '· Id ·The prohibition 
. . . 

prevents any unfairness arising from th~ lawyer presenting_.his case twice to the trier of fact, 

through his otvn testimony. Finally, the regulation avoids the.c;:vident practical awkwru:dness of 

bringing in a new advocate to ,question the lawyer.::witrtess.'·'·Rithatd L v. Floral., 6. Misc.3cl 

10 l 4(A), .. 35 5 N. Y. S.2d 3 55 .(Sup .. Ct. Suffolk County- 2005}. ,See also Scannapieco v. 

Sqatmapiecb, 30 Misc.3d 1226(A), 926N~Y.S.2d 347 (Sup. Ct. NassauCounty201 l); 

Losquctdro v. Car/tun on th({ Ptidc, Ltd, 24 Misc:3d. t235(A), 901 N.Y.S2d 900 (Sup.-Ct. 

N"assa1,1 County 2009); Paladi110 v .• ~kate Safe .. Inc,, 28 Misc.3d 1227(A), 958 N.Y.S.2d 62 (Sup. 

Ct. Nassau Cou11ty 2010); Smolenski v. T.G.1. Friday's Inc;, 15Misc.Jd 792, 834N.Y.S.2d 436 

(Sup. Ct Nassau County 2007). 
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Apply"ing these principles· to the case at bar; defendant h~s met his burden of 

demonstrating that plaintiffs .counsel testimony is nece~sary a11d would be prejudicial to 

.plaintiff . . See Midwood Clrayim.Aruchin Dialysis Assoc.fates v. Brooklyn Dialysis LLC; supra/ 

Campellv. J\ilcKeon, 75A.D.3d479, 90SN.Y.S.2.d 58:9 (1 st Dept 2DLO);Hl{dsori Vall¢y Marine, 

inc. V; To1vn of-Cortlandt, sztpra: Gqldstein V: Held; supra/ Bentvena v. Edelman,- supra. 

Accordingly, defendant's motion (Seq. No. 01); pursuant the·advocate~witness rille·.set 

forth in Rule 3.. 7 of the Rules of Professional Conduct 22 NY CRR 1200. 0, for a11 order ditecting, 

. Ivan E. Guerrero,.Esq. to.withdraw as plaintiffs tdal counsel in the ipsta11tactionJ is hereby 

GRANTED. Ivan E .. Guerrero, Esq. is hereby dis.qualified from his continued representation of 

plairitiffin this matter. 

It is further ordered that a Preliminary ·conference is scheduled "to be held on April 26, 

2021, qy the filing ofa Proposed Prelimiriary Conference Order. The parties are hereby directed 

to the court website (http.://ww2. nycoutts. gov/COURTS/1 OJD/nassau/ cicgenetalfotms. shtml) 

·where they will find a fillable PC form withjnstructions on h.ow to. fill it out and when.and how 

t.o return it. There will be-noadjourrunents, except .by formal ~pplicatiqn pur~uant..to 22-.NYCRR 

§ 12-5-. 

ThiSconstitiltes the Decision and Order ofthis Court. 

Dateo: Mi11e0Ja, New Yark 
March W,"2021 

18. 

18 of 18 

, A.J.S.C~. 

ENTERED 
Mar 12 2021 

NASSAU COUNTY 
COUNTY CLERK'S OFFICE 

····-·············-·······--------------------[* 18]


