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--
At anl.A.S. Commercial Part 12oftheSupreme 
Court of the State ofNew York, held in and forthe 
County of Kin~, at the Courthouse, located at 3 60 
Adams Street, Borough of Brooklyn, City and State 
ofNew York on the 13thdayofJanuary2022. 

PRESENT: 
Honorable Reginald A. Boddie 
Justice~ Supreme Court 
---------------------------------- X 
A TIENTIVE HOME CARE AGENCY, INC., 

Plaintiff, 

against 

RAISA GALINKIN, JOHN AND JANE DOES 1 
TIIROUGH 100, JOHN DOE CORPORA TIO NS 1 
THRQUQH 10, and O1HER JOHN DOE ENTITITES 
1 THOUGH 10, all whose true names are unknown, 

Defendants. 
--------------------------x 

Index No. 505842/2021 

Cal. No. 10 MS 1 

AMENDED 
DECISION AND ORDER 

Recitation, as required by CPLR 2219 ( a), of the papers considered in the review of this 
motion: 

Papers 
MS 1 

Numbered 
Docs. #4-54 

Upon furtherreview of the foregoing cited papers, it has been detemtlned only defendant 
Raisa Galinkin moved for relief. Therefore, the decision and order on defendant's motion to 
dismiss the complaint, pursuant to CPLR 321 l(a) (1), (3), (4), (7) and (c), is amended as follows: 

Plaintiff, Attentive Home Care Agency, Inc. (Attentive), provides home health aides to 

clients who require assistance with activities of daily living. Defendant Raisa Galin.kin 

(Galinkin), a home health aide, entered into an employment agreement with Attentive on April 9, 

?018. The agreement contained a non-compete clause, which is the subject of this lawsuit. 
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GaHnkin allegedly solicited and encouraged an Attentive client (Client X) to terminate its 

relationship with Attentive and receive benefits from another home care agency, named herein as 

the John Doe defendants (collectively the corporate defendants). Attentive further alleged that 

after Client X ended its relationship with Attentive, Galinkin tem1iHated her employment am! 

began an eniployment relationship with the co:-poratc defendant~. Attentive alleged eleven causes 

of action against Gal ink.in, the individual John and Jane Dues, ancl the c011Jorate defendants. 

Galin kin moved to dismiss the complaint, pmsuant lo CPLR 3211 (a) (1) [a defense 

fow1ded upon documentary evidence], (a) (3) [lack oflega1 capacity to sue], (a)(4) [another 

action pending], (a) (7) [failure to state a cause of action], and CPLR 3211 (c) to convert the 

motion to one for summary judgment. Defendant contended each cause of action should be 

dismissed because they are conclusory and lack factualspecificity. Defendant also contended the 

non-compete clause is unreasonable and unenforceable as a matter of law and public policy. 

Defendant argued Attentive is an unscrupulm:s business who used such non-compete and noll­

solicit agreements to prevent theiJ abused employees from :caving them. 

Defendant also arglled the non-compete restricts her from providing services to every 

prospective client for two years following the end of her employment, resulting in the loss of her 

livelihood. She argued the covenant is unnecessary since she does not provide special, unique, or 

extraordinary services·, is not in possession of trade secrets or confidential business infonnation, · 

,md Atrcntive's client list is public informatio:1 as the phone numbers of elderly people are 

avaifoble in the White Pages. Defendant further argued the covenant is i11jurious 10 the public 

since it prevents elderly people from choosing to whom they cnJrust tl;eir health and wellbeing. 

Plaintiff opposed the motion on the grounds the complaint was properly pleaded and asserted 

viable causes of action. 
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On a motion 1 o dismiss pursuant 10 CPLR 321 l (a) (7), the pleading must be afforded a 

liberal construction and the court must "accept Lhc facts as alleged in the complaint as true, 

accord plaintiffs the benefit of every possible favorable inference, and determine only whether 

the facts as alleged fit within any cogr:iznblc Jegnl theo1y" (Leon v .Martinez, 84 :---JY2d 83, 87-88 

[1994]; see Goshen v Mi1t11a! L[fe Ins. Co. ofN.Y., 98 NY2cl 3 l ,1, 326 [2002]; Qureshi v Vital 

Transp., Inc., 173 AD3cl 1076, 1077 [2d Dept 2019]). "The essential clements for pleading a 

cause of action to recover cl arnagcs for breach of contract arc the existence of a contract, the 

plaintiff's pcrfonrnmcc pursuant to the. contract, the defendant's breach of his or Iler contractual 

obligations, and damages rcs1ilting from the breach" (Dee v Rakower, l 12 AD3d 20cl, 208-209 

[2d Dept 2013]). Herc, Atter:tive alleged Calin kin breached section 3 of the non-compete 

agreement by soliciting an existing client away Crom plaintiff to another health care agency while 

still employed by plaintiff, causing plaintiff damages. Assuming such allegations arc tiue, 

A tlentive sufficiently alleged facts to sustain its orcach of contract claim against Galinkin (see 

Dee, 112 AD3cl at 208-209). 

To constitute documentary cviclcncc, the evidence must be "rnrnmbiguous, authentic, and 

undeniable" (Granada Condominium Ill Assn. \' Pa!ol!lino, 73 AD3cl 996,997 [2d Dept 201 OJ). 

A motion to dismiss, pursuant to CPLR. 32] l (a) (I), on the ground the action is b,-med by 

documentary evidence may be granted only where the documentary evidence utterly r·cf'utcs the 

plaintiff's foctual allegations, thereby conclt1sively establishing a defense as a matter of lnw (see 

Mmvere v Landau, 130 AD3d 986, 987 [2d Dept 2015] [internal quotation rnarks omiucd]), 

Neither affidavits, deposition testimony, nor letters are considered documentary evidence within 

the intendment ofCPLR3211 (a) (1) (see id.). Here, defendant proffered several exhibits which' 

do not constitute documentary evidence for the purposes of a motion to dismiss, including the 
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affidavit of patient, Kbrn Ryabukhina (see CPLR 3211 [a] [1]; see Granada Condominium Ill 

Assn., 78 A D3cl al 997). 

Defendant also proffered the parties' April 9, 2018, employment agrecrncnt and nrgl!cd 

for dismissal, pursunnt to CPLR 3211 (a) (l ), on the grounds the 1,011-con1pctc clause was 

unreasonable and therefore unenforceable. N cgarivc covenants restricting competition arc 

enforceable only to the extent that they satisfy the overricl ing requirement of reasonableness (see 

BDO Seidnwn v Hirshberg, 93 NY2d 3S2, 389 [1999]). "[l]bc application of the test of 

reasonableness of employee restrictive covenants focuses on thepartieulc1r facts and 

circumstances giving context to the agreerr.ent" (BDO Seidman, 93 NY2d at 390). "In this 

context a restrictive covenant will only be subject to specific cnforccn1cnt to the extent that it is 

reasonable in time and area, necessary to protect the employer's legitimate interests, not hannful 

to the general public and not unreasonably burdensome to the employee" (see id., citing Reed, 

Roberrs Assocs. v Strawn an, 40 NY2cl 303,307 [1976]). 

Section 3 ot'thc non-compete agreement provided thaL during Galinkin's employment, 

and for one year follow·ing the tcrn1ination thereof, she would not, on her own behalf or on 

behalf of any other person or entity, directly or indirectly: 

a. solicit, invite, ad vise or encourage any employee, client, customer or patient of 
the Con1pnny, or any of i:s subs id iarics or affiliates, or any of their officers, 
directors, employees, agents, successors or assigns (collectively, the "Company 
Group") to tcrn1ina:e their relationship with the Company Group; or 
b. hire any employee or prospective employee, or take 011 or provide services to ciny 
current or prospective client, customer or patient served by the Company Group 
that either (x) you had contact with, provided services to, were aware of, managed 
or supervised at any time during your employment or (y) was an employee, client, 
customer or patient of the Company Group at any time during the two-year period 
preceding your termination of employment. However, nothing in this paragraph is 
intended to prohibit you from engaging in general solicitations and advertisements 
that are not specifically directed at the Company Group ,s employees, clients, 
customers or patients. 
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Defendant argued the non-compete agreement restiicted her from providing services to 

every prospective client for two years following the end of defendant's employment, resulting in 

the loss of her livelihood. However, a close reading of the agreement indicates otherwise. The 

subject provision prohibits Galinkin, Cora period or one year, from providing services only to 

clients to whom she provided services while at Attentive. In essence, she was not bnrred from 

working as a home health aide 10 any other client nor barred from working in the City of New 

York immediately after the end of her employment with Attentive. Therefore, contrary to 

defendant's contention, the non-compete agreement did not place any temporal or geographic 

restriction on Ga1inkin's ability to earn a living as a home health aide (see Rifkinson-1vfann v 

Kasojf, 226 AD2d 517,518 [2d Dept 1996]). 

Further, an employer has a legitimate interest, as Attentive alleged here, in seeking ro 

protect against misappropriation of its trade secrets or confidential CL1stomer lists (see Anh11r J. 

Gallagher & Co. v 1\tlnrchesc, 96 AD3d 791, 792 [2d Dept 2012]). With respect to hann to the 

public, a restraint is said to be harmful if it seriously impinges on the availability of a service or 

causes any significant dislocation in the market or creates a monopoly in those services (see 

BDO Seidman, 93 NY2d at 393). Defendant argued this covenant prevents the elderly from 

choosing their care providers. However, defendant's argument, without more, is -insufficient to 

establish this prong oft be test (see BDOSeidman, 93 NY2d at 393). 

Moreover, the non-compete provision is not uncl ulyburclcnsome on Galinkin as it only 

restricted her from servicing Attentivc's clients for one year and permitted her to provide 

services to other clients not connected with Attentive (see Lo11g Is. 1Winimalfy Invasive Surge1J1, 

P.C. v St. John's Episcopal Hosp., 164 AD3d 575,577 [2d Dept 2018]). Therefore, defendant 

bas failed to refute Attentive's allegations Galinkin breached an enforceable agreement (see 
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A1awere, 130 AD3d at 987). Accordingly, defendant's motion to dismiss based on documentary 

evidence is denied. 

Defendant also sought dismissal of Attentive' s claim for misappropriation of 

confidential information. ''To establish a cause of action based on misappropriation of 

confidential infonnation, the plaintiff must show that the defendant solicited the plaintiff's 

customers where the customer list was a trade secret, or where the def end ant engaged in 

wrongful conduct, such as physically tiling or copying files or using confidential 

infom1ation" (Baldeo v Majeed, 150 AD3d 942, 944 [2d Dept 2017] [internal quotation marks 

omitted]). "A trade secret includes any compilation of infonnation which provides the company 

with an opportunity to obtain an ad vantage over competitors who do not know or use it" 

(Photonics Indus. Intl., Inc. v Xiaojie Zhao, 185 AD3d 1 064, 1067 [2d Dept 2020]). Customer 

information is considered a trade secret where the plaintiff employer takes measures to keep its 

customer lists confidential, or the infonnation was not generally knmvn outside of its business 

(sec Tri-Star Lig!ll. Co1p. v Goldstein, 151 AD3d 1102, 1106 [2d Dept2017]). 

Here, Attentive alleged its client lists constituted confidential infonnation, which gives it 

a competitive edge and is not readily available to the public and its competitors. Attentive also 

alleged it had taken measures to maintain the secrecy of that infonnation, including having all 

employees sign the non-compete agreement. Attentive plcd facts to demonstrate its customer 

lists are a trade secret (see Tri-Star Light. Corp., ; 51 AD3d at:; 06). Attentive further alleged 

Galinkin solicited its customers using its client lists. Therefore, Attentive sufficiently alleged a 

claim for misappropriation of confidential information against Galinkin (see Baldeo, 150 AD3d 

at 944). Accordingly, defendant's motion to dismiss that claim is denied. 

Defendant also moved to dismiss Attentive's cause of action for unjust enrichment. 
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"To state a claim for unjust enrichment, a plaintiff must allege that: (1) the [defendant] was 

enriched, (2) at [plaintiff's] expense, and (3) that it is against equity and good conscience to 

permit the [defendant] to retain what is sought to be recovered,. (Schroeder v Pinterest Inc., 133 

AD3d 12, 26 [1st Dept 2015]). An unjust enrichment claim is not available where it simply 

duplicates, or replaces, a conventional contract or tort claim (see Corsello v Verizon New York, 

Inc., 18 NY3d 777, 790 [2012]). Such a claim is duplicative of a breach of contract claim where 

"both causes of action seek damages for events arising from the same subject matter that is 

governed by an enforceable contract" (Bettan v Geico Gen. Ins. Co., 296 AD2d 469,470 [2d 

Dept 2002]). . 

Here,' Attentive alleged Galinkin breached the subject non-compete agreement and 

damages resulted. Attentive further alleged in its unjust enrichment claim, as a result of that 

breach, defendant was enriched at its expense and that it is against equity and good conscience to 

permit the defendant to retain what it sought to recover. Attentive's unjust enrichment claim 

against Galinkin duplicates its claim for breach of contract against her and is therefore dismissed 

(see Bettan, 296 AD2d at 470). 

Defendant also moved to dismiss the cause of action for unfair competition. "To establish 

a cause of action for relief based on unfair competition, a plaintiff must demonstrate that the 

defendant wrongfully diverted the plaintiff's business to itself' (Baldeo, 150 AD3d at 944). 

Here, Attentive alleged, while still in its employ, Galinkin entered into direct competition with 

Attentive, by among other actions, diverting Client X to the John and Jane Does and the 

corporate defendants. Attentive further alleged Galinkin then left her employment with Attentive 

to take a position with the corporate defendants. Attentive has sufficiently alleged an unfair 
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competition claim against Galinkin (Baldeo, 150 AD3d at 944). Accordingly, defendant's motion 

to dismiss that claim is denied. 

Defendant also sought dismissal of plaintiffs claim fortortious interference with 

plaintiff's contractual relation with Client X. "The elements of tortious interference with a 

contract arc: "(l) the existence of a contract between plaintiff and a third party; (2) defend nnt's 

kno·wledgc of the contract; (3) defonclant's intentional inducement of tile thircl party to breach or 

othciwisc render perforn1ancc impossible; and (4) damages to plaintiff' (Hersh v Cohen, 131 

AD3d 1117, 1119 [2d Dept 2015]). Here, Attentive alleged it had an agreement with Client X to 

provide home care services, Galinkin was aware of that agreement, Galinkin intentionally 

induced Client X to breach that agreement, and damages resulted. Attentive alleged sufficient 

facts to maintain its claim fort ortious interference with contraci ual relations against Galin kin 

(see rd.). Accordingly, defendant's motion to dismiss that claim is denied. 

Defendanl also sought dismissal of the plaintiff's conversion claim. "To establish a cause 

of action to recover damages for conversion, [the] plaintiff must show legal ownership or an 

immediate superior right of possession to a specific identifiable thing and must show that the 

defendant exercised an unauthorized dominion over the thing in question to the exclusion of the 

plaintiff's rights" (.i11cKinnon Doxsee Agency, Inc. v Gallina, 187 AD3d 733, 738 [2d Dept 

2020]). A defendantwl10 exercises unauthorized dominion over a thing deprives the plaintiff of 

any access to it (see id.). 

In 1\fcK.!1111011 Doxsee Agency, Inc., plaintiff comm~nced an action against its former 

insurance agents for, amongst othcrthingst conversion when they 1cft its agency to join another 

(187 AD3d at 738). Plaintiff alleged the defendants electronically copied infonnatior1 from its 

books of business, including customer contact information and info1mation regarding the 
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customers' insurance _i)Olicies (id.). In dismissing the conversion claim, the court clcte1111inccl that 

plaintiff' failed to demonstrate that the defendants exercised control over tlic client infommtion 

that they copied to the exclusion of'thc plaintiffs, as the plaintiffs still had access to this 

infonnation which had 1:ot been deleted (id.). Here too, although Attentive alleged a possessrny 

interest in all infonnation concerning its client lists, it failed to allege that it had been excluded 

from access to that information. The:-efore, Attentive failed to plead sufficient facts to establish a 

viable claim for conversion (see McKinnon Doxsee Agency, Inc., 187 AD3cl at 73 S). 

f\ ccorcl ingly, defendant's mot.ion to dismiss i hat c'.airn is granted. 

Defendant also sought dismissal of pla:nliff's claim for breach of the cl uty o rloyalty 

against Galin kin. "'[AJn employee owes a duty of good faith and loyally 10 an employer· in the 

performance of the employee's duties'" (30 FPS Productions, Inc. v Uvolsi, 6S AD3cl 1101, 

1102 [2d Dept 2009], quoting Wallack Frgt. Lines, Inc. 1· Ne:rt Day Express, Inc., 273 AD2d 462, 

463 [2d Dept 2000]). ";\n employee may create a competing business prior to leaving [her or] 

his ernp loycr without breaching any fiduciary cl ut y unless [ she or] he makes improper use of the 

employer's time, facilities or proprietary secrets in doing so" (ls. Sports Physical 'J71erapy v 

Burns, 84 AD3d 878,878 [2d Dept 2011]). However, where a claim for breach of fiduciary duty, 

as here, is duplicative of tile breach of contract claim a11d seeks essentially identical damages, lhe 

breach offiducia,y c:utycbm must be dismissed (see Pacella ,1 Toivn ofNe1vb11rgh Volunteer 

Ambulance Corps. Inc., 164 AD3d 809,814 [2d Dcpt2018]). Accordingly, defendant's motion 

to dismiss this claim is grnntcd. 

Defendant also sought dismissal of the claim for negligent misrepresentation against 

Galinkin because the allegations are conclusory and fail to give notice of the transactions 

intended to be proved. "A claim alleging negligent misrepresentation requires the party asserting 
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the claim to demonstrate (I) the existence of a special or privity-:ikc relationship imposing a 

duty on the other party to impart correct info1111ation; (2) that !be inforn,ation was incorrect; and 

(3) reasonable reliance on the information" (Michael Da11is Constr., Inc. v 129 Parsonage Lane, 

LLC, 194 AD3d 805, 808 [2d Dept 2021 ]). "[L]iabiiity forncg1igc11t misrepresentation has been 

imposed only on those persons who possess unique or specialized expertise, or who a1·c in a 

special position of confidence and trust \Vith tbe injured party such thm reliance on the negligent 

misrepresentation is justified" (Kimmel! v Schaefer, 89 N'{2d 257, 263 [ 1996]). "For example, 

[p]rofcssionals, such as lawyers and engineers, by virtue of their training mid expertise, may 

lrnve special 'relationships of confidence and trust wi::1 thei, clients ... " (Murphy -v Kuhn, 90 

1\Y2d 266, 269 [1997] [internal quotation marks omitted]). Generally, an employer-employee 

relationship does not give rise to any fiduciary duty ofloyalty and trust (see Schenkman v Ne1v 

York Coll. of Health ProfessionaL,,, 29 AD3d 671,672 [2d Dept 2006]; Rather v CBS Corp., 68 

AD3d 49, 55 [lsr Dept2009]). However, employees who come into possession of the 

employer's trade secrets or confidential information owe a limited riduciary duty of loyalty and 

trust with regard to those trade secrets anci confidential information (see Restatement of 

Employmem Law§ 8.0 l [a]; Bender Jns. Agency, Inc. v Treiber Ins. Agency, Inc., 233 AD2ci 

448,450 [2d Dept 2001 ]; !?oya[ Carbo Corp. v Fla111eg11ard, Inc., 229 AD2d 430 [2d Dept 

1996]). 

Here, there are no allegations Galinkin possessed any unique or specialized expertise. 

Rather, Altentive alleged Gal in kin, as its ,:genl, had a fiduciary cl uty to provide C(mcct 

infonnation to Attentive. Attentive further alleged Galinkin violated that duty by failing to 

disclose she was helping a competing business while remaining its agent and having access to its 

confidential and proprietary information and trade secrets. Attentive alleged it reasonably relied 
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on Galinkin's misrepresentations and omissions by continuing lo grant her access to its 

propiietary and confidential infomiation. Affording Attentive the benefit of all inferences, as the 

court must on a motion to dismiss, Atte:1tive plcd sufficient facts to sustain its claim for 

negligent misrepresentation against Galinkin (see Michael Davis Constr., Inc., I 94 AD3d at 

808). Accordingly, defendants' motion to dismiss this claim is denied. 

Defendant also sought dismissal of Attentive' s claim for breach of the covenant of good 

faith and fair dealing against Galinkin. Here, the cause or action alleging breach of the implied 

covenant of good faith and fair dealing is duplicative of the cause o'." action alleging breach of 

contract as both are based on the same set of facts and seek nearly identical damages (see Barker 

v Time Warner Cable, file., 83 AD3d 750, 752 [2d Dept 2011]). Accordingly, defendant's 

motion to dismiss this claim is granted. 

Defendant also sought dismissal of Attentive' s claim forprima facie tort. "111e requisite 

elements for a cause of action sounding in prima facie tort include (1) intentional infliction of 

hann, (2) resulting i11 special damages, (3) without excuse or justification, (4) by an act or series 

of acts which are otherwise legal" (Diorio v Ossining Union Free School Dist., 96 AD3d 710, 

712 [2d Dept 2012)). The fact :}1at the complaining party suffered specific and measurable loss 

requiring special damages is an essential c!ement of a prima facie tort cause ot· action (see 

Diorio, 96 ADJd at 712). "Additionally, ccntrn I to a cause of action alleging prima facie tort is 

that the complained-of-conduct was motivated solely by malice or 'disinterested malevolence' 

"(id.). 

Here, Attentive alleged defendant intentionally caused it harm by her actions. However, 

Attentive failed to plead any allegations that defendant's intent was motivated solely by malice 

or disinterested malevolence (see Diorio, 96 AD3d at 712). Moreover, Attentive failed to plead 
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any facts the alleged ham1 resulted in special damages. Accordingly, Attentive' s prima facie tort 

claim is dismissed. 

Defendant also moved to dismiss Attentive' s cause of action for attorneys' fees. 

Attentive asserted a separate cause of action for attorneys' fees and costs sustained in e11forcing 

the agreement. A plaintiff may not maintain a separate cause of action for attorneys' fees, which 

are only recoverable as an element of cont met damages if a breach of the contract is proven (see 

Pier 59 Studios l.P. v Chelsea Piers L.P., 27 AD3d 217,217 [1st Dept 2006]). Moreover, claims 

for attorneys' fees arising from the same facts and seeking the same damages are duplicative (see 

Burke v Crosson, 85 NY2d 10, 17 (1995]; Vermont 1vfut. Ins. Co. v McCabe & Mack, LLP, 105 

AD3d 837, 839 [2d Dept 2013]). Here, Attentive requested attorneys' fees as an item of damages 

in each of its causes or acti01i premised on the alleged breach or the non-compete agreement. 

Attentive also asserted a separate cause of' action for attorney recs based on the same alleged 

breach. The latter claim is duplicative as it is based on the same facts and seeks the same 

damages (see id.). Accordingly, defendant's motion to dismiss Attentive' s cause ofaction for 

attorneys' fees is granted. 

Defendant also sought dismissal pursuant to CPLR 3211 (a) (3) [lack of standing] and (4) 

[another action pending]. However, defendant proffered no argument in support of dismissal. 

Therefore, the court need not address dismissal pmsuant to CPLR 3211 (a) (3), (4). 

Defendant also moved pursuant to CPLR321l (c) to convert this motion into one for 

summary judgment. CPLR 321 J (c) requires tha~ ir a court intends to treat a CPLR 3211 motion 

as one for summaty judgrnent uncl er CP LR 32 I 2, it must give the pa1ties notice of its intention to 

do so (see Hendrickson v Philbor Motors, Inc., 102 AD3d 251; 258 [2d Dept 2012]). Such notice 

may be overlooked in certain circumstances when (1) CPLR 3211 (c) treatment is specifically 
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' 

requested by all parties (see Four Seasons Hotels Ltd. v Vinnik, 127 AD2d 310, 320 [1st Dept 

1987]), or is at least requested by the same party that is aggrieved by the summary judgment 

determination, (2) a dispute involves no questions of fact, but only issues of law argued by all 

parties (see Mihlovan v Grozavu, 72 NY2d 506,508 [1988]), and (3) the respective submissions 

of both parties demonstrate that they are laying bare their proof and deliberately charting a 

summary judgment course (see Sokol v Leader, 74 AD3d 1180, 1183 (2010]; Hopper v 

1vfcCollum, 65 AD3d 669,670 [2009]). 

Here, none of the aforementioned circumstances are applicable. Defendant was the only 

party to request that this motion be treated as a summary judgment motion. Further, this dispute 

involves questio~s of fact as to whether defendant breached an enforceable agreement (see 

Greenwich 1\1ills Co., Inc. v Barrie House Coffee Co., Inc., 91 AD2d 398,402 [2d Dept 1983]). 

Moreover, Attentive's opposition to the instant motion indicated its expectation that issues of 

fact related to its causes of action will be "explored during discovery." I ts submissions do not 

demonstrate that it IS laying bare its proof and deliberately charting a summary judgment course 

(see Sokol, 74 AD3d at 1183). Therefore, the circumstances that would allow a court to treat a 

motion as one for summary judgment are not presented here (see id.). Accordingly, defendant's 

request is denied. 

The motion is granted to the extent Attentive's claims for unjust enrichment, conversion, 

breach of the duty ofloyalty, breach of covenant of good faith and fair dealing, prima facie tort, 

and attorneys' fees are dismissed. 

El'\ TE R: 

-~ 
Hon. Reginald A. Boddie 

Juslicc, Supreme Court 

HON. REGINALD A. BODDIE 
13 J.S.C. 
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