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SUPREME COURT OF THE STATE OF NEW YORK
w COUNTY OF NEW YORK: PART 41

| ' PAUL DANIEL CONWAY a/k/a
l DANIEL CONWAY,

2

. . - ~° Plaintiff, . Index No. 651615/2021

). o ©  —against- - . DECISION AND ORDER

BETH CHASIDAM DE POLAND a/k/a

BETH CHASADIM DE POLAND a/k/a
| CONGREGATION BETH HACHSIDIM DE POLEN .
| and AVROHOM STERN a/k/a ABRAHAM STERN
a/k/a ARNOLD STERN

Defendants

LUCY BILLINGS, J.S.C.:

Plaintiff brought this‘actionvbased on the failure by.
defendants Beth Chas1dam de Poland, a religious corporatlon, and
Stern to close a transaction to sell plalntlff the air rlghts to
the real property at 233 East Broadway, New York County.
Plalntlff alleges breach of contract and a related equ1table
claim. Plalntrffvdlscontlnues hrs claim for_attorneys fees, to
which Beth Chasidam'expressly and Stern by his nonappearance
consent. C.P.L.R. § 3217(af~and (b) . |

Plaintiff now moves for a default judgment agaihst Beth
Chasidam and Stern. »C.f.L.R.'§ 3215. Beth Chasidam.cross—moves

to dlsmlss the complaint based on lack of jurlsdlctlon, C.P.L.R.

§ 3211 (a) (8), due to plalntlff’s fallure to serve the corporatlon
in compliance with C.P.L.R. § 311(a)(1). Stern has not'appeared
conwayl22 . . 1
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to oppose the motion.

I. MOTION FOR A DEFAULT JUDGMENT

To obtain a default judgment against defendants who have
failed to appear or answer, plaintiff must prove adequate service
of the summons and cgmplaint) defendants’ default, and the facts

supporting plaintiff’s claim. C.P.L.R. § 3215(a) and (f); PV

Holding Corp. v. AB Quality Health Supply Corp., 189 A.D.3d 645,
646 (1lst Dgp’t 2020). Plaintiff’s supbofting affidévit presents
only his unverified complaint, affidavits of service, and other
documents related td serviée and the parties’ identity. Aff. 5f
Daniel Conway, NYSCEF Doc. No. 7. His mofion includes no proof
of the elements of his breach of contract or equitable claims.

PV Holding Corp. v. AB Ouality Health Supply Corp., 189 A.D.3d at

646. He does not even attest that his complaint is true. As
discussed below, he also does not show adequate sefvice on Beth
Chasidam. C.P.L.R. § 311Ka)(1). Due to the absence Qf evidence
supporting plaihtiff’s claims agaiﬁst either deféndant, as well
as evidence showing adequate service on Beth Chasidam, the cpurt
denies plaintiff’s motion for default judgment.

II. CROSS-MOTION TO DISMISS THE COMPLAINT

Beth Chasidam cross-moves to dismiss the claims against it
because the affidavit of service on the congregation shows
conspicuous place service, pursuant to C.P.L.R. § 308(4). Conway

Aff., Ex. B, at 1, NYSCEF Doc. No. 9. ‘That provision applies to

conwayl22
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personal servige-qn a naﬁuralvperéon} Beth Chasidam is a hot—'
for—profiticérpOratiqn:thét‘muStIbe,serVed puréuant.to'C.P.L,Rh S

- 3llka)(1)[_by déli&ering fhe pleadings.to an officer, director,
vagent,'cashiér) or other authorized agentf éecéusé plaintiff did-
not peréonally servé Beth Chasidam a¢cording to thisvstatute) the
congregatiéﬁ‘séeks'to diémiss‘thé'claims ééainst if due to lack
of personal jurisdiction. "C.P.L.R. § 3211(a)(8).

Plaintiff repliés'that the croésfmotioﬂvis too late; as a
motién“to diémiss‘claimé puréuant to C.P.L.R. § 321i(a)(8) mqst
be'éervéd before tﬁe time to anéwer ekéirés. 'Piaintiff also
contends that conspiggous place se;vice‘is,sﬁfficient since Beth
Chasidam, as a religioué_qbrporafion,‘is'nqt'required toband'did
not allow fof sérvice on.the'Néw YorﬁjStafe;Secretafy,of Statev
-and Has;évoided se;vice by.vaqating fhe cdngfegation”s>preﬁiée5'
at 233 Broadway, Néinérk ¢bdﬁty.f Conway Aff. EX, B, af 3. ,
Plaintiff reliésvoﬁ_C.P.L.R. §.311(b), Which}alldws aiternate
ser§ice on a‘corporatibn as directéa by the court. )

Plaintiff did.;ot séek permission‘fromvtheiéourt pursuént to
C.P.L,R.f§‘311(b):tovsef&ejby an alterna?e method; ,Thereforef.
for serVice to be_vélia;'it‘must be‘effected pﬁrsﬁant fo C.P.LlR.
'§ 311(a) (1), With which plaintiff undisputédly did'not comply.'
As for plaintiff’s contention that thé‘cféss—motioﬁ is late, and
aﬁy'objeétion ﬁo service waived, C.P.LlR‘ §§ 320 and 3012 (a) and

s - _ : .

(c) set the time for reSpdnding‘tora,complaint as either 20 or -30.
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days after service>is complete, depending on the method used.
Since service on Beth Chasidam has not been completed, the time

for Beth Chasidam to respond to the complaint has not yet begun

to run, and the crpss—motion is both timely and meritorious.

ITI. CONCLUSION

‘Fér the feasons explained above, the court denies
plaiﬁtiff’é motion for default judgment, grants deﬁéndant Beth
Chasidam de Poland’s crossfmoﬁioq, and dismisses the complaint
against Beth Chasidam without pfejudice. C.P.L.R. §§ 3211 (a) (8),.
3215. Plaintiff_and the reméining,defendant shall éppear for a
Preliminary C@nferenceAMarch-2, 2022, at 11:00 a.m. by video
conferegce.v The court will provide a Microsoft Teams link.
Plaintifﬁ shall serQe defendant Stern with this Decision'and
Oraer by delivery or first class mail to his last khqwn addrgss

within three days after the date this Decision and Order is

filed.
DATED: ,Qanuary 21, 2022 : Vﬂ7,ﬁ>ﬂbéj$b
' ' LUCY BILLINGS, J.S.C.
LUCY BELLENC S
' J8.C
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