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X
PAUL NAPOLI, NAPOLI KAISER & BERN LLP, NAPOLI Third-Party
KAISER BERN & ASSOC. LLP Index No. 595018/2015
Plaintiff,
-against-

PARKER WAICHMAN, LLP F/K/A PARKER WAICHMAN
ALONSO LLP, PARKER WAICHMAN ALONSO MARK, LLP,
PARKER & WAICHMAN, LLP, JERROLD PARKER, HERBERT
WAICHMAN

Defendant.

HON. ANDREW BORROK:

The following e-filed documents, listed by NYSCEF document number (Motion 011) 331, 332, 333, 334,
335, 336, 337, 338, 339, 340, 341, 342, 343, 344, 345, 346, 347, 348, 349, 351, 352, 353, 354, 355,
356, 357, 358

were read on this motion to/for DISQUALIFY COUNSEL

Upon the foregoing documents, the motion must be granted.

Reference is made to this court’s prior decision (the Prior Order; NYSCEF Doc. No. 306),
dated June 25, 2019, 180 AD3d 483, 483 [1st Dept 2020], appeal denied 36 NY3d 942 [2020]),
pursuant to which this court held that Parker Waichman LLP (the Parker Firm) was disqualified
from representing the plaintiffs for the purpose of taking depositions under Rule 3.7(b)(1) of the

New York Rules of Professional Conduct (NYRPC) because it was undisputed that Jerold
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Parker would be called as a material witness in this case. The disqualification of Mr. Parker is

imputed to his firm.

The Intervenor Defendants now move to disqualify the Parker Firm from representing the
plaintiffs in any capacity in this matter because the Intervenor Defendants argue that the Parker
Firm has willfully violated the Prior Order by participating in the representation of the plaintiffs
by, among other things, preparing them for their depositions, scheduling their depositions,
arranging for the review and execution of their deposition transcripts and by facilitating post-
deposition demands (e.g., NYSCEF Doc. 345). Mr. DiJoseph is counsel of record for the
plaintiffs in this case. The Intervenor Defendants further argue that Mr. DiJoseph has facilitated
the willful disregard of this court’s Prior Order and Rule 3.7(b)(1) of the NYRPC by the Parker
Firm by directing that all issues involving scheduling the plaintiff depositions be directed to the
Parker Firm (NYSCEF Doc. No. 346) and by directing that the depositions transcripts be sent

directly to the Parker Firm (NYSCEF Doc. No. 344).

Although it should not have taken this court’s Prior Order, as the Parker Firm’s obligations arise
from the NYRPC, the Parker Firm is disqualified from representing the plaintiffs in this case.
Rule 3.7(b)(1) is not a deposition rule. Put another way, it is irrelevant that this court’s Prior
Order only addressed the Parker’s Firm representing the plaintiffs at depositions. There simply
has been no basis for the Parker Firm or for Mr. DiJoseph who is counsel of record to believe

that the Parker Firm could represent the plaintiffs in this case.
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The court has considered Mr. DiJoseph’s arguments and found them unavailing. Thus, the

motion must be granted.

Accordingly, it is

ORDERED that the motion to disqualify counsel is granted.

1/31/2022
DATE ANDREW BORROK, J.S.C.
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