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PRESENT: 

HON. LAWRENCE KNIPEL . . . . . ' 
Justice. 

At an IAS Term, Part Comm 6 of the. Supreme 
Court of the State of New York, held in.and for the 
County of Kings, at the Courthouse, at Civic 
Center, Brooklyn; New York, on the 1st day of 
February, 2022. · 

-----~------------------------------X 
BA YV!EW LOAN SERVICING, LLC,ADELAWARE 

L!MITE:D LIABILITY COMPANY, 

Plaintiff: 

~ against -

FOCUSED ENTERPRISES, LTD., JUDY JORDAN, 

COMMISSIONER OF LABOR STATE OF NEW YORK, 

WORKERS COMPENSATIONBOARD; NEW YORK 

STA TE DEPARTMENT OFTAXATION AND FINANCE, 

NEW YbRK CITY DEPARTMENTOF FiNANCE, 

GARDEN CITY BOXING CLUB INC., NEW YORK 

CITY ENVIRONMENTAL CONTROL BOARD, FIRST 

WEST MORTGAGE BANKERS LTD., HOME 

HEATING OIL CORP., GREG JORDAN SR., GREG . . . . . . . . . . ' . . 

JORDAN JR., KEVIN MJTCHELL, ANTHONY 

BRANCH; SARA JORDAN, ANTOINETTE FORTES, 

GREG WILLIAMS, 

Defendants. 
------~----~~-------------------~---X 

The following e-filed papers read herein: 

NoticcofMotion/Ordcrto Show Cause/ 
Petition/Ctoss Motion and 
Affidiwits (Affirmations) Annexed _______ _ 
Opposi tiq n Affidavits (Affi rma tio~s). Annc;,ced~. __ _ 
Reply Affidavits (Aftfrmat!ons) Ani1exed ____ _ 

Index No. 13120/11 

NYSCEF Doc Nos. 

34-55. 57'-.61 
63-65 
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Upon the foregoing papers in this action to foreclose a mortgage on the real property 

at 429-437 Marcus Garvey Boulevard in Brooklyn (Block 1669, Lot 1} (Property), 1 

defendants Focused Enterprises Ltd. (Focused or borrower) and Greg Jordan Sr. (Jordan 

Sr.) (collectively, defendants) move ( in motion sequence [mot. seq .]nine} for an order: { 1) 

setting aside the September 16, 2021 foreclosure sale/auction of the Property (September 

2021 Foreclosme Sale) "by reason ofthe failure of the plaintiff to serve timely notice of 

[the September 2021 Foreclosure Sale] in accordance with [the] Judgment of Foreclosure 
. . 

And Sale ... "; (2) declari11g any referee's deed to be null and void; and (3) dismissing the 
. . 

complaint, pursuant to CPLR 321 l (a) (4) and RPAPL § 130 l (3). 

Background 

Oh June 8, 2011, plaintiff Bayview Loan Servicing, LLC, a. Delaware Limited 

Liability Contpany (Bayview), commenced this residential foreclosure action by filing a 

summons., a verified complaint and a notice of pendency against the Property. The 

complaint alleges that on or about September 28, 2006, defendant Focused executed a 

$56010O0,0.0 1iote in favor ofFirst West Mortgage Bankers, Ltd. (First West), which was 

secured by a mortgage 011 the Property (complaint al iii] 1-2). The complaint erroneously 

alleges that defendant Judy Jordan executed a personal guarantee of the Joan in favor of 

Focused on September 28. 2006 (id. at ~j 3). The complaint also erroneously alleges that 

.i Accotciing to ciefendant Greg J ordari Sr,, he b~s resided at the Property sincethe comme1lcement 
of this action and. defendant Focused E11terprises, Ltd., his wholly owned catering business; 
occ11pies the second floqr. of the Property, · 
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the mortgage was assigncd.fi'om Focused toBayview on September 28, 2006 (id at iJ4). 

The complahit alleges that by a September 25, 2009 agree1nent between defendants 

Focused, Judy Jordan and Bayview, the loan note ''Was adjusted to provide for a[n] 

increased principal balance ... '' of $757,308.37, as well as changing the interest rate and 

the maturity date (id. at ii 5). Th~ complaint alleges that defendant Focused failed to 

comply with the terms and provisions of the note and rno1igage by failing to make the 

monthly payments due 011 March 1, 2011, and each successive month ther'eafter and that, 

aJler service ofa notice of acceleration, plaintiff elects to declare the entire balance due 

(icJ. at ,r~ 11-12). 

Defendants Jordan Sr. and Focused were served with process on June 14, 2011. All 

of the defendants; including defendants Jordan Sr. and Focused, thlled to answer or 

otherwise respond to the complaint. 

On.lune 5, 2013, Bayview moved for an order of reference and other relief, which 

was granted on default A February IT, 2015 order of reference was issued appointing a 

referee to compute the amount clue to plaintiff and to report whether the. Property can be 

sold in a .single parcel. The referee·subsequently issued an April 2,201$ report in which 

he determined that $1;174;201.95 is due and owing as of March 31, 2015, cJnd that the 

Property can be sold in a single parcel. 

.The 2015 Jiulgmeni of Foreclosure aiul Sale 

On August 31, 2015; the court (Schack, J.) issued a judgment of foreclosure and 

sale, ratifred and confit'nied the. rcfere¢'s report anq ordered, adjudge;d and decreed that the 
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Pfopetiy he sold in one parcel at public auction under the referee's direction, and that"said . . 

Referee shall ... give public notice of the tirnc and place ofsale in accordance with RPAPL 

231 in [the] Brooklyn Daily Eagle" (see NYSCEF Doc No. IO) (2015 Judgment of 

Foreclosure and Sale). Thc20l5 Judgment of Foreclosure and Sale further ordered that: 

"theJJlai1Hiffshall serve a copy of the Notice of Sale upon the 
Own~r of Equity ofRedemption at both his/her last known 
address and the.property address (affidavit of such service shall 
be presented to the Foreclosure Clerk: on or before the auction 
sale} and upon the Foreclosure Departrrtent at least ten ( I OJ 
day;s prior to the scheduled :Nile" (id. [emphasis added]). 

The 2015 J udgmcnt of Foreclosure and Sale awarded plaintiff the sum of $1, 17 4,20 l. 95 

with interest thereon from March 31, 2015. 

On April 7, 2017, ·'ass·igncc ofplaintiff," USD 322 Macon Funding LLC(USD 322 

Macon}, moved, by order H1 show cause; for an order granting it,. as Bayview's assignee, 

the right to be installed as mortgagee in possession of the Property. By a May 1, 2017 

order, this court granted thc_motion without opposition, and ordered that USO 322 Macon 

"shall be installed as mOl'tgagce in possession and that a copy of the order "shall be served 

on all parties within l O days." 

Meanwhile, defendants Focused and Jordan Sr. moved, by order to show cat1se, to 

dismiss this action, pursuant to CPLR 3215 (c), due to plaintiffs failure to sec;k a default 

judg111ent within one year of defendants' appearance default and to stay a foreclosure sale. 

By an October 27 i 2017 Amended Dc9ision/Order, the court (Sweeney, J.) granted the 

motion, disn1issed the action and held that '"plaintiff did tH;,t initiate proceedings for the 
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entry of a default judgn1ent within one year ofthe defendant's default" and "plaintiff 

provided no excuse whatsoever for the plaintiff's protracted delay in making the motion 

,,. r · NY. s·c1:,·1··,. o· · N·, 12·)· . . . 1,..see . . 1....,.. . oc ·o .. · · . 

On or about Apdl 24, 2018, USD 322 Macon commenced a second action against 

Focused to foreclose the very same mortgage under Kings County index No. 508302/18 

(Second Foreclosure Action) (see NYSCEFDoc No. 14). On September 20, 2018, Focused 

answered the complaint in the second forcclosul'c action, denied the material allegations 

therein, asserted affirmative .defenses and asserted comttcrclaims, Ort January 7, 2019, 

USD 322 Macon moved for summary judgment against Focused and an -order -ofrefercnce 

in the Second Foreclosure Action. The Second Foreclosure Action is still pending. 

Meanwhile, USD 322 Macon moved for leave to renew defendants' dismissal . . . . . . . . . . . . . . . 

motion and to discontinue the action as against Judy Jordan, who died on August 5, 2015. 

By an April 16, 2019 decision and order; thecourt{Sweeney, J,) grantedUSD 322 Macon's 

renewal motion and, upon renewal, denied defendants' motion to dismiss and enjoin the 

foreclosure sale and granted U SD322 Macon's motion to di.scontinue this action as against 

Judy Macon. 

Thereafiet, on July 11, 2019, Jordan Sr. filed for bankruptcy, which triggered ai1 

automatic stay of this foreclosure action. 

5 
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The September202t ForeclosureSale 

On Septe1nber 16, 2021, a foreclosure auction of the Prope1iy was conductec;l at 

which Mohamed Mcazcb on behalf of United 433 Halsey LLC (United) emerged as the 

winning bidder with a purchase price bf $1,651 ;000.00 (Septernber 2021 Foreclosure Sale). 

Defendants' lnstautMotion 

De:fendants now move for an order setting aside the September 2021 Foreclosure 

Sale, declaring any rcfon:c's deed to be null and voic;l and dismissing the cornplaint, 

pursuantto CPLR32I l (a) (4) and RPAPL 1301 (3). 

Defendant Jordan SL submits ai1 affidavit attesting that he is the sole principal of 

defendant Focused, a catering business that owns the Property. Jordan Sr. attests that 

Focused has its principal place of business in the cornmerciaLspace on the second floor of 

the Property, and that he and his family reside in the four residential units atthe Property. 

Jordan Sr. asserts that Focused "has been forced to litigate multiple foreclosure actions 

concerning the 'same rnorLgagc artears, involving the same parties'' ,since 2018, and that the 

Second Foreclqsure Action is stiU pending, despite the fact that this action was restored 

pµrsuant to the court's April 16, 2019 decision and order. Jordan Sr. also asserts that 

"[a ]ctivc litigation m1 the second action has ensued following the restoration of the subject 

action, with no attempts made by plaintiff to either consolidate said action with the subject 

action andior disc,mtinuc the second action1' and that "the commencement and/or . ·. . .. . . . . ... 

pros.ec uti on of two simultaneous forec I as ure actions ·concerning the sam c rrt ortgage arrears 

(and consequently tlw same property) is in violation of CPLR § 3211 (a) (4) and RPA..PL 
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§ 1301(3)." Jordan Sr. argues that ''[g]iven that the second action was c:ommenced at a 

time when the firstforeclosurc action had been dismissed, I contend thatthe within action 

should now be dismissed, with active litigation clearly ensuing ort the subject 20 LS 

foreclosure action.;, 

Jordan Sr. also argues that plaintiff failed to serve notice of the September 2021 

Foreclosure Sale upon Focused and at the Property at LeastlO days prior to the date of the 

September 16, 2021 foreclosure auction/sale, as required by the 2015 Judgment of 

Foreclosure and Sale. Jordan Sr. attests that 

"[i]t was not until September 18, 2021, two days after the 
foreclosure auction/sate ofsaid property that I was aware as to 
any notice of sale having been served upon the defendant­
mortgagor at said property, with said notice having been served 
by first class mail delivery, in an envelope postmarked 
September 13, 2021. My attorney advises me that his office 
did not receive such notice until September 17, 2021, pursuant 
to an envelope marked pOStlrtarked September 13, 202 L 
Clearly, plnintiff clid not comply with the notice dictates 
irnposedby the Honorable Court's August 31, 2015 Judgment 
of Foreclosure and Sale, and as such, said auction/sale should 
be set aside, and any transfer of the property, pursuant to a 
referee's deed, should be deemed null and void. 

In adclition, Jordan Sr. asserts that the September 2021 Foreclosure Sale \Vas not 

conducted within 90 days of the 2015 Judgment of l7oredosurc and Sale, as required by 

RP APL§ 13 51. Jordan Sr. argues th,tt the Septcmber202 l Foreclosure Sale was improper 

since "[t]he subject Judgment ofForeclosure and Sale \.Vas entered on September 3., 2015,. 

more than sixyears before said Septcrriber 161 2021 auction date." 
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Defendants also spbmit an attorney affirmation in which defense counsel reco1mts 

the procedural history of this foreclosure action and the pending Second Foreclosure 

Action, which USD 322 Macon commenced in April 2018, and has continued to litigate, 

even after this previously commenced foreclosure action was restored in April 2019. 

Defense counsel aHinns that "plaintiffs counsel, despite improperly prosecuting two 

active simultanem1sforeclosureactions concerning thesame mortgage arrears, served your 

affirrnant's office with a 'Notice-of Sale' reflecting aforeclosure auction/sale of the subject 

... property to be held on July 11, 2019" and annexes a copy (see NYSCEf Doc No. 20). 

Jordan Sr. filed for bankruptcy on July 11, 2019, which triggered an automatic stay of this 

foreclosure action and the foreclosure auction/sale (until the bankruptcy was dismissed 011 

August 28, 2019). 

Defense counsel affirms that "[a] foreclosure auction/sale of the ... property was 

apparently recently held on Septetnbcr 16, 202 li' but asserts that: 

"fsluch foreclosure auction sale was held, pursuantto a 'Notice 
of Sale' which was not properly served upon either the 

defendant FOCUSED . . . as the 'Owner of Equitv of 
Rede11zption at botli his/her last known address and the 
Property At/dress'; nor was it properly served upon your 
aflirrnant's office, as counsel of record for the appearing 
defendant mortgagor, FOCUSED ... 

"While said 'Notice of Sale' was apparently filed with the 
Office .of the King::; County Clerk on Aiigust 2(?, 202l ... it 
Was not until September 13, 2021, i11si three .. days belore·said 
auction/sale date. that eithe1' your affir1nant or the defendant. 
.FOCUSED .... ,v.erc serv.ed with said ·Notice of Sale,' which 
servi cc was c nc c ttia ted bv p 1 a in tiff p urs uan t to first class ma ii 
delivery .•. Given the resultant delays with the United States 

8 
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Postal Service concerning the forwarding of regular mail, it is 
not surprisillg that your affirrrtanf s office did not receive said 
1nailing until Septe1nber 17, 2021, one- day after said 
foreclosure auction/sale {vas held ... :" 

Defense counsel notes that the Kings County Clerk's minutes reflect that neither plaintiffs 

counsel nor the referee filed an affidavit of seryice of the "Notice of Sale.'' Defense counsel 

asserts that "no attempts \Vere made to serve of said 'notice' prior to September 13, 2021, 

upon which day plaintiff apparently fonvarded said document to both your affirmant and 

defendants at the subject ... propetty address, pursuant to first class mail delivery." 

Defense counsel notes that the envelope for the late Notice of Sale, a copy of which is 

attached tn his affirmation as Exhibit 17, "did not even bear the name of either the plaintiff, 

plaintifrs attorney, or the court-appointecl referee." 

Defense counsel explains that upon learning of the 2021 Foreclosure Sale, he 

attempted to contact the court-appointed referee by electronic mail and received an 

automatic response that his 01:Jicc was permanently closed. Defense counsel received 
. . 

docunients about the 2021 Foreclosure Sale from another attorney who is associated with 

the refel'ee, and those documents reflected the purchase price, a closing tentatively 

scheduled for October 18, 2021, arid that the purchaser was Mohamed Meazeb ort behalf 

of United. Defense counsel ttsserts that'1it was riot until September 17, 2021 that such said 

corporate/Ii mited I iab ili t y company was legally· form cd. ~, De fcnsc cou ns.e I th us argues that 

United wa,;; not even a valid corporate entity in the Stat,c of New York at the tirne it 

"purchased" the Property at the 2021 Foreclosure Sale, 

9 
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Defense corn1sel :·also 1;1rgt1es that "the schedq_ling of said forecl.osure auction/sale 

conducted on Septe1nbet 16, 2021 would ap:pear to bein. violation of RPAP,L § 1351" 

because the 2021 Foreclosure Sale was not conducted within 90 days ofthe2015 Judgment 

of Foreclosure and. Sare. Indeed, defense counsel notes that the Septenibet 161 2021 sale 

·date \Vas, "almost six yeats after the date of the Judgment of Foreclosure and Sale_.-,; Defense 

counsel also argues that the 2021 r"oteclos_ure, Sale was imptopcr b~cause it was not 

conducted \Vithin one year of the 2015 Judgment of Foreclosure and Sale. Given the fact 

that the _202 l Fo.reclosurc Sale was improper-1. defendants seek an order setting aside the 

2921 Foredosqre Sale, deeming any re:feree!s deed nul.l an:d void . 

.Defense. counsel also reasons that the 2015 Judgment of Foreclosure and S_alc 

"which ts six years old .is ·not a thnelY and accurate computation of the amounts- due uno~r 

the note and mortgag_e (as reflected by the resulta1'l:t bid for the prpperty exc_eeding. the 

original judgment amount by weU more than $.500,000 ). '' Defense counsel thus argues that 

the August 26, 2021 notice of sale is "substantially inaccurate and incomplete'; since it 

does not account for six yet1rs :cJf interest, taxes and other fees and expenses. Defense 

counsel ·asse1ts that •'[nJo saie cai1 properly be_ held ._u_ntil, at .the very lt::ast, plaintiff's 

pr()curement ofa proper Judgment of Foreclosure and Sale, with a proper current Judgment 

amount ... " 

Finally, defense counsel argues that this foreclosure action -should be dismissed, 

pursuant to-..CPLR 3-211 (a) ( 4), since. USD 322 Mac.on cornm_enced the Second Fo.redosure. 

Action at a tirhe when this action ,had been dismi~s.ed, pursuant to CPLR 3215 (c.), and 

10 
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continued litigating the Second Foreclosure Action when this foreclosure action was 

tcstored. Defense counsel; however, acknowledged that this court has>broad discretion to 

formulate a remedy when there are two actions pending for the same relief. 

US]) 322 Macon's Opposition 

USO 322 Macon, in opposition, submits an attorney affirmation arguingthat the 

Second Foreclosure Action was c0111mcnced ~'only to preserve Plaintiff's rights with 

tespect to the sums due and owing by Defendants to Plaintiff on the subject note and 

mortgage; so as to avoid the impending lapse of the six,-year statute of limitations ... " 

USD 322 Macon's counsel explains that after the renewal order was granted and the time 

to appeal had passed '·[p]laintiff did not withdraw the Second [Foreclosure] Action as 

Defei1dants retained their right to appeal the Re1tcwal Order .. ," USD 322 Macon's 

counsel asserts that "[p)Jaintiff has not yet filed a motion to discontinue the Second 

[Foreclosure] Action, although it intends to do so at the appropriate time.;' 

USD 322 Macon's counsel affirms that upon the dismissal of Jordan Sr.'s 

bankrnptcy case on August 2 8, 2019, "[pJlaintiff scheduled another foreclosure auction for 

Noveinber 14; 2019 as set forth in the Notice ofSalc annexed hereto as Exhibit I[,]" but 

defendant Focused filed fat bankruptcy on November 1 J, 2019 (emphasis added}. Notably, 

however; the Notice of-Sale annexed to counsel's opposing afflrmatioi1 as Exhibit! states 

that the referee will sell the.Property at public auction on October 31, 20191 which preceded 

Foe used, s Novcni b er 13 ;. 20 1 9 bankruptcy filing. USD 3 2 2 Ma con; s co uns cl affirms that 

"[p]'ursuaht to a decision dtitcd Aqgust 13, 2020, Plaintiff obtained. ih rem rqlief in th¢ 

11 
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Focused Banlauptcy Action to file a foreclosure auction relating to the Premises after a 30 

day stay period." 

USD 322 Macon's counsel nffirms thn t "[ d]ue to the restrictions relating to the 

Coronavirus pandemic and the requirements relating thereto, all foreclosure actions were 

stayed until the Kings County Supre1rte Court granted J)Jaintiff's request to schedule a 

COVID conference in this action." Counsel affinns that defense counsel actively 

pmticipatcd in two COVID conferences, after which defendants did not file a hardship 

declaration. According to USD 322 Macon's counsel, "[aJfter the COVID conferences 

... the Kings County Foreclosure Department agreed to the scheduling ofthc Foreclosure 

Auction Jbr September 16, 2021 pursuanuo email correspondence dated August3, 2021" 

and "[p]utsuant to the requirements of the Kings County Foreclosure Department, the 

Notice ofSalewas filed in the Kings County Clerk's-Office on August 26, 202L" 

Regarding service of the Notice of Sale, USD 322 Macon's counsel affirins that: 

"The Notice of Sale was mailed to David M. Harrison~ Esq., as 
counsel for the Defendants. as well as to the other defendants 
and the Premises on September 7, 2021 as set forth in rm 
affidavit of 111aiUrig annexed hereto as Exhibit Q. Plaintiff 
does not knmv why the postma;-k is stamped as September 13; 
2021. hut the Plaintiff mailed the Notice of Sale to the 
Defendants on September 7, 2021" (emphasis added). 

Exhibit Q is an "Affidavit of Mailing" from John O'Kccfe; which was notarized on 

September .13, 2 O 21 , and attests that: 

''l O_]n S~ptcnibcr t 11 T served a copy of the within Notice of 
.Sale by depositing aJ:rue. copy thereof enclos,e~in a post-paid 
wtapper, in ai1 ofikial depository wider the exclusive care a(id 
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custody of lhc U.S. Postal service within New York State, 
addressed to each of the following persons at the last known 
address set forth after each nanie: ... " (NYSCEF Doc No. 51} 

Notably, the September 13, 2021 affidavit of mailing merely says that the Notice of Sale 

was served ' 10n September 7th" and does 1i0t indicate what year the Notice of Sale was 

mailed to defense counsel and Focused. 

Counsel asserts that dis1nissal is not warta11ted, pursuant to CPLR 3211 {a) (4) 

because the statute explicitly states that the court need not dismiss "but may make such 

order as justice requires.'' Counsel asserts that it has not pursued the Second Foreclosure 

Action since 2019 ,;vhen this foreclosure action was restored, and ''if any foreclosure action 

needs to be dismissed, it is the Second [Foreclosure] Action, which Plaintiff intends to do 

at the appropriate tirnc." 

Counsel argues that the September 2021 Foreciosute Sale should not be set aside 

pursuant to RP APL § 1351 (I) because the 2015 J ttdgrnent of Foreclosure and Sale was 

granted prior to the date that the statute went into effect and the statute is not retroactive. 

Without mentioning the court's directive in the :w 15 Judgment ofForeclosure and Sale, 

cotmsel argues that "there is no requirement for the Defendant to have notice of a 

foreclosure auction prior to the foreclosure auction.'' Counsel also asserts that 

"[ d]efendants claim that they did not receive the Notice of Sale that Plaintiff mailed to the 

Defendants on S eptcm b er 7, 2 0 2 l as set forth in th.e t1fii davit annexed here to as Exhibit 

Q" but •1[p]laintiff has. np obligation to explain the.reason why the postmark is September 
. . 

13, 202J.H Coy11st;l farther atgues that "pui•suant. to CPLR § 2003, ~. court may only set 

13 

[* 13]



FILED: KINGS COUNTY CLERK 02/03/2022 04:04 PM INDEX NO. 13120/2011

NYSCEF DOC. NO. 68 RECEIVED NYSCEF: 02/03/2022

14 of 18

aside, a judicial sale for Htilurc to comply with the requirements of the CPLR if a 

'substantial right' of a party was prejudiced , , .'' and defendants have not demonstrated 

thatthcy have bcenprc_judiccd, 

Counsel affirms that the deed to the Property lms .not yei bee:n delivered tu United, 

thesuccessfulhiddcr at the Septcmbcr202l Foreclosure Sale. 

Non-Party United's Opposition 

U11ited, in opposition, submits an affidavit fron1 Mohamed Moazcb, the principal 

memberofUnited; the successful bidder atthe September 2021 Foreclosure Sale. Moazeb 

attests that United \Vas incorporated on September l 7, 2021,. one day after the September 

2021 Foreclosure Sale, trnt that he was also petsonally listed as the l)idder. United also 

submitted an attorney affirrnation adopting the atguments in USD 322 Macon's opposition. 

Defendmtts' Reply 

Defendants, in reply, submit an attorney affirmation arguing that this action should 
, , 

be dismissed, pursuant to CPI_,R 3211 (a) (4) and RP APL§ 1301 (3), bcQause "[a]tno timG 

prior to the foreclosure auction/sale conducted of defendants' subject property on 

September 16, 2021 has plaintiff 'ever made any attempts to properly discontinue said 

second foredostire action, relating to the exact san1e property ... " more than two years 

after this action vvas restored and more than one year after the bankruptcy stay was lifted. 

Defense counsel further contends that "it is i:11arguable that the N otic,e of Sale was. 

not properly mailed. to the Dcfcnd~lnts prior fo siiid .September 16, 2021 foreclosure 

.airntion/sale, ptrrsuant to the Honontble Court's previously rendered 'Judg1ncnt of 
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Foreclosure and Sale.,,, Defense counsel notes that a copy of the envelope with the 

September 13; 2021 pristmatk within which plaintiffs Notice ofSale was mailed (see 

NYSCI;F Doc No. 24) reflects that "plaintiff did not abide with this court-imposed 

directive'' in the 2015 Judgment of Foreclosure and Sale. that plaintiff serve a copy· of the 

Notice of Sale "upon the Owner ofEq uity of Redemption at both his/her last known address 

and the Property Address ... and µpon the Foreclosure Dcpartmentat leasrten (JO) days 

ptior to the scheduled sDfr?' (ernphasis added). Defense coµnsel also notes that the 

September 13, 202 l affidavit ofsetvice, Which plaintiff's counsel claims was mailed on 

September 7, 2021 (only nine days before the September 16, 2021 forecloslil'c 

auction/sale), simply states that the Notice of Sale was served "on September 7th ... " 

without eveli. indicating a year. Defense cotmsel questions the veracity of plaintiffs 

counseV s asscrtfoi1 that: 

"Plaintiff does not know why the postmark is stamped 
·September 13, 2021 ... '' and claims that "11laintiffand/or [the 
process server] actually do[ J know why the postmark is 
stamped September 13, 202 L; as that is the date it was served 
upon yolir affirm ant and defendants herein by regular mail (as 
evidenced by Mr. O'I(e~fc's Affidavit bearing the same 
September 13, 2021 date, and further evidenced by the 
postmark on the envelopes containing plaintiff's 'Notice of·· 
Sale' mailed to othel' defendant parties by Mr. O'Keefc, which 
postmark on said envelopes is also September 13. 2021." 

Defense counsel collectively submits copies of the envelopes addressed to defendants 

Brown Sugar Club, Jordan Sr. and Judy Jordan, but the postmarks are not legible (see 

NYSCEF Doc No. 65). 
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Defense counsel reasons that even if the affidavit of service proves th4t plaintiff 

served the Notice of Sale on September 7, 202J~ it still docs not comply with the 2015 

Judgment ofForeclosurc and Sale, which required thatthc Notice of Sale be served 10 days 

prior to the September 16, 202J scheduled auction/sale, or no later than September 6; 202 l. 

Defense counsel 1:isscrts that "[a] 'substanfotl right of defendants' was prejudiced in not 

being given proper notice by plaintiff of the sale pursuant to the dictates imposed by the 

Honorable Court's •Judgment of Foreclosure And Sale.'" Defense counsel al'gucs that 

plaintiffs failure to properly serve defendants with a Notice of Sale "was in blatant 

violation of a judicial directive imposed by the judgment from which said resultant 

foreclosure auction/sale was conducted ... " 

Discussion 

the 2015 J udgn1c11t of Foreclostite and Sale specifically ordered that: 

"the Plaintiff shall serve a copy ofthe Notice of Sale upon the 
Owner of Equity of Redemption at both his/her last k:riowrt 
address and the property address (affidavit of such service shall 
be presented to the Foreclosure Clerk on or before the auction 
sale) and upon the Foreclosure Department at least ten (10) 
days prior to the. scheduled sale" {id.). 

Thus, plaintiff was required, by the exptess tetms of the court's 2015 JLidgmcnt of 

Foreclosure and Sale; to serve Focused; the owner ofthc equity ofredemption, on or before 

Seplt!mber 6; 2021,. l O days prior to the September 16, 2021 Foreclosure Sale .. 

Plairjliffprodtlced a September 13; 202) affidavit ofmailing .in which its process 

sci\let attest~d thttt a N6tice of .Sale .for the Septc1nber .l 6, 2021 foreclosure auction/sale 
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was mailed to Focused on "September 7111" without indicating what year. In addition, the 

record reflects that the Notice of Sale was sent in an envelope that was postmarked 

"Septem her 13, 2021 [,]" \\>hi Ch plaintiff's counsel adrrtittedly cannot explain. Regardless 

o:fwhether the Notice of Sale was mailed on September 7, 2021 or September 13, 2021, 

there is no question that plaintiff failed to mail a timely Notice of Sale to Focused, the 

owner ofthe cqui ty o fredcrn ption, oi1 September 6, 2021, 10 days prior to the September 

16, 2021 foreclmmrc auction/sale, in accordance with the court's mandate in the 2015 

Judgment oT F oreclosui-e and Sak. 

It is well-settled lhat "[t] he title owner of property encumbered by a mortgage or a 

tax lien has the right to redeem the property at any time prior to the actual sale under a 

judgment of foreclosure" (NYC71, 1996-1 Tr: v Moore, 51 AD3d 885, 886 [2008] 

[emphasis added]). Dcfcndtmt Focused has demonstrated that it was prejudiced by 

belatedly teceiving notice of the September l61 2021 foreclosure auction/sale after the 

Septcmbcr2021 Forcclosutc Sale had already been conducted. Indeed,Focused's.dghtof 

redemption had already been extinguished by the time it rccdvcd the Notice of Sale. 

Because plaintiff Jailed to provide Focused with tin1cly notice of the September 16,2021 

foreclosure auction/sale on or bcfi.)tc Scpteinber 6, 2021, as required by the express terms 

of the 2015 Judgnient of Foreclosure and Sale, that branch of defendants' motion to set 

aside and vacate the September 16, 2021 foreclosure sale/auction is granted. 

that branch of defendants' motion to dismiss. this action, pursuant to CPLR 3211 

(a) (4) ~11d RPAPL §1301 (3), based on the pcnd~ricy of both this. foreclosure action and 
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the Second Foreclosure action is denied. A February I 7, 2015 order of reference was 

issued on default. Defendants Focused and Jordan Sr., the bonower and its principal, never 

moved for an order vacating their appearance default in this foreclosure action. Having 

failed to do so, defendants are absolutely precluded from seeking dismissal of this action 

based on the pendency of the Second Foreclosure Action. Accordingly, it is hereby 

ORDERED that dclendants' motion (mot. seq. nine) is only granted to the extent 

that the September 16, 2021 sa le/auction of the Property is hereby set aside and vacated; 

the motion is otherwise denied. 

This constitutes the decision and order of the court. 
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ENTER, 

J. S. C. 

HON. LAWREN, E KNIPEL 
AOMlNISTAATlVE JUDGE 
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