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PRE SE NT: 

HON. LAWRENCE KNIPEL, 
Justice. 

At an IAS Tenn, Pait Comm 6 of the 
Supreme Court of the State of New York, 
held in and for the County of Kings, at the 
Courthouse, at Civic Center, Brooklyn, 
New York, on the 12th day of Jmmm-y, 
2022. 

-" ---'"" ~ - ;_· ---· - ~ -;_ ;_ "" -· -·- ---. ---· ---~ -. ---·- --x· 
PLENITUDE CAPITAL LLC, 

Plaintiff, 

- against -

CLARKSON UP REAL LLC, ELEVATION HOLDINGS, 

LLC; BOAZGJLAD, GZA GEOENVIRONMENTAL, 

INC. d/b/aGZA GEOENVIRONMENTAL OF NEW 

YORK, ECSI CONTRACTING CORPORATION, NEW 

YORK PILE &CONCRETESTRUCTURES CORP., 

US-KINGS, LLC; SILVER CUP SCAFFOLDINGS l 
LLC, GUMA CONSTRUCTION CORP.,NEWYORK 

CITY ENVIRONMENTAL CONTROL BOARD and 
"JOHN DOE No. l" through "JOHN DOE No, 100;' 
inclusive, the name of the latter defendants beihg 
fictitious, the true names of said defendants being 
unlmown to plaintiff, it being intended to designate 
persons or entities, unknown to the plaintiff, who.Jnay 
have a mechanic's lien, mo1igage,judgment, wamrnt 
or Other lien against the property, Or againstthe Owners 
thereof or other parties having or claiming an interest 
in or a lien upon the limed premises, if the aforesaid 
individual defendants are living, and if any or all of 
said individual defendants be dead, their heirs at law, 
next of kin, distributes, executors, adi11inistrators, 
trustees, committees, dcvisees, legatees; and the 
assign~cs; licnors; ci'editors and s(1ccessot~. in. interest 
of then), mid generally all persons having or claiming 
under, by, through, or agafost the said defendant$. 
named as· a class~ of any ri gbt, title, or interest in or 
lien upon the property described in the cornplaint 
hc1·ein, · · 

Defendalits . 
., - -.- -·- - -- -- ~ - -·- - - -- -·-.- -- -.-.-.;. -·- -·-·- -.-··-·- ...,x. 
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- -· - - "" - - .- '"". -.. - - - - ""· - "" -· - -· ·- - - - ·- - -· -. - - - -· - - - - - ·-X· 
ECSI CONTRACTING CORPORATION, 

Third-Party Plaintiff, 

~against~ 

DAV JO GOLDBERGER, EYAL y AGEV and NEW UPREAL 

LLCandJANEDOE 
No: 1 through 10, 

Third-Party Deferidan ts. 
- - - .;. - - - _; _·,.- - - - . - - - - . .C. -· - - ·-' - - - - - - - - - - - - - - - -x 

The following e_;filed papers tead herein: NYSCEF Doc Nos. 

Notice <)f Motio11/0rder to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) A11.11exed.___ 382-386, 387-404; 406. 408, 409-421 

Opposing Affidavits (Affirmations) 410-421, 426-427, 428-429, 431-433,435-458, 425 

Reply Affidavits·(Affimiations),____ _4=2"'"""5 _______________ _ 

Upon the foregoing papers in this action to foreclose a mortgage onthe commercial 

property at 227 Clarkson Aveni.le in Brooklyn (Property), third-party defendant New 

Upreal LLC (New Upreal) and non-party New Btookland LLC (New Brookland) 

(collectively, the New Upreal Parties) move (in motion sequence [mot seq.] 16) for a 

protective order, pursuant to CPLR 2304 and 3103 (a), quashing the Scptc1nber 2 7, 2021 

subpoenas duces tecum served by defendant/third.;party plaintiff ECSI Contracting Corp. 

(ECSI) upon non-party Signature Bank for the bank accoi+nts relating to New Brookland 

LLC, New Upreal and ending in 6716 (Septerriber 2021 Subpoenas). 

Defendant·and third~party p1aintiff ECSl moves (in mot. seq. 17), by order to show 

cause, for .an order:. (1) pursuant to CPLR 5239, declaring that any judgment obtained by 

2 
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11on,-party 927 AtlanticJnvestors LLC as against New Upreal cannotbe executed against 

the New York Lien Law Article J.,A trust fund assets (Trust Fund Assets) of defendant 

Clarkson Upreal LLC (Clarkson Uprcal of borrower), for which ECSI is a statutory 

beneficiary and possesses a superior right, including the Trust Fund Assets in the 

possession of nori-party Signature Bank and New Uprcal, and especially those within 

Signature Bank account ending in 58451 in an amount no less than $433,002.23; and (2) 

pursuantto Judiciary Law § 753, finding Ne,v Upreal, non~party Koffsky Schwalb LLC 

andnon-patzy Signature Bank to be in contempt ofthecourt's September 13, 2021 decision 

and order(the September 2021 Order, NYSCEF Doc No, 376) for New Upreal'sfailute to 

turn over to ECSI the $433,002.23 which is owed by Clarkson Upreal ''and the further 

actions taken by Non-Party Kofisky Schwalb LLC and Non-Part[y] Signature Bank to 

defeat and circumvent the [September 2021 Order]." 

ECSI also cross-moves (in mot. seq. 18) for an order: (I) compelling compliance 

with the September 2021 Subpoenas served upon Signature Bank, pursuant to CPLR 2308 

(b ); (2) imposing sanctions upon the law firm nf Koffsky Schwalb LLC, pursuant to 22 

N.Y.C.R.R. 130,.1. l {Part 130); and (3) extending the ''ptiority'; of the September 2021 

Ot'der by 120 days forthe turnover of Trust Fund Assets, pursuant CPLR 5240. 

Background 

On December 5, 2018, plaintiff Plenitude Capital LLC (Plentitude) commenced this 

action to foreclose two commercial inortgages encumbering the Property which wei-e 

executed by Clarkson Upreal Itnd secured two promissory notes for $800,000.00 and $2.4 
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million in favor of Plenitude, as lender. Under the terms ofthe mortgages, Clarkson U preal 

was required to hold the loan proceeds as Trust Fund Assets to fund a construction project 

a.t the Property. Defendant Boaz Gilad (Gi1ad), the manager of Clarkson Upreal, 

guaranteed the mortgages. The remaining defendants, most of which are contractors who 

were involved in the construction project and filed mechanic'stiens against the Property, 

are lien holders. Defendant ECSI is a foundation contractor that performed excavation, 

foundation and concrete work for Clarkson Upreal atthe construction project. 

On February 1, 2019, Clarkson Upreal and its manager, Gilad, collectively answered 

the complaint. On April 29, 2019, ECSlanswcred the complaint and asserted cross cJaims 

against Clarkson Uprcal to confirm a May 2,2019 arbitration award finding that Clarkson 

lJpreaL wrongfully terminated ECSJ's contract and to foreclose ESCI's $259,994.99 

mechanic's lien filed against the Property. ECSI also asserted a cross claim against Gil ad 

for diversion of Trust Fund Assets. ECSialleged that, pursuantto Lien Law§ 71, the funds 

received by Clarkson Upreal from Plenitude for construction at the Property were Lien 

Law Article 3-A Trust Fund Assets. 

On July 2, 2019, ECSI commenced a third-party action against David Goldberger 

(Goldberger) and Eyal Yagev (Yagev} seeking dmna:ges under Lich Law 3"'.A for their 

alleged diversion of$360,363.20 in Trust Fund As-sets. Clarkson Upreal allegedly has two 

members: (l) 227 Clarksonlnvestors LLC(227 Clarkson), and (2) Upreal Brooklyn LLC 

(Upreai Brooklyn). Gilad is the alleged manager of both Clarkson Upreal and Upreal 

Brool-:lyn. Goldberger and Yagev are the alleged managers of 227 Clarlq;on~ In June 2016, 

4 
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Gilad, Goldberger and Yagev allegedly executed a unanimous written corisentauthorizing 

Clarks on U pre al to take out the underlying mortgages sec med by the Property. Essen ti ally, 

ECSl's third-party complaint alleges that Gilad, Goldberger and Yagev diverted and stole 

the mortgage proceeds, which were Trust Fund Assets intended to pay contractors, like 

ECSJ, who worked on the construction project at the Property. 

By a Novembef 19,2019 order entered on November 29, 2019, the court (Vaughan, 

J.) granted ECSI's cross claim against Clarkson Upreal to confirm the arbitration award 

and granted ECSI a $360,363.20 judgment against Clarkson Upreal with interest from May 
. . 

2, 2019 (see NYSCEF Doc No. 156). The courtalsograntedECSJ summary judgment on 

its_ cross claim against Clarkson Upreal to foreclose its $259,994.99 mechanic's lien. The 

court held that ECS1'$ remaining cross claim against Claxkson Upreal for diversion of Trust 

Fund Assets was ''severed and shall continue ... " 

On or about December 12, 2019, ECSI served an information subpoena with 

restraining notice upon Signature Bank demanding that it testrain Clarkson Upi'eal's bank 

accounts. On or about February 5, 2019, ECSI delivered a property execution to the New 

York CitJSheriff demanding a satisfaction of its judgrhentagainst Clarkson Upreal against 

funds helci in Sig1rnture Bank accounts. 

The A,,Jarch 2020Subpoena 

Thereafter, ECSI sought post'.'.judgrnent discovery regarding the whereabouts of 

funds deposited into Clarkson Upreal's bank accounts. ECSI served a .March 10, 2020 

subpoena (Match. 2020 S\1bpoena) upon Signatnre Bank seeking: 

5 
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''L Any and all Signature Barik statements from January 1, 
2016 to present for Signature Bank checking, brokerage, 
savings, intercst'-bearing or any other accounts held by New 
Upreal LLC or for which New Uprcal LLC is a signatory or 
has an interest in. 

2. Any and all Signature Bank statements for New Upreal 
LLC for the Signature Bank account held by New UprealLLC 
with the account number ending in 5845, as stated on enclosed 
Ch eek 14 9 2 dated January 17, 2018:" 

On May 4, 2020, Clarkson Upreal and New Upreal, a nonparty atthe time, 1 moved 

for an order quashing thcMarch2020 Subpoena and granting Signature J3ank a protective 

order oh the ground that there was no basis for ECSI to obtain New Upreal's bank 

statements to satis l:y its judgment against Clarkson UpreaL ECSI cross,..moved for an order 

compelling Signature Bank to comply with the March 2020 Subpoena. ECSI argued that 

New U preal 's Signature Bank statements were relevant because bank records reflect that 

hundreds of thousands of dollars were transferred froin Clarkson Upreal to New Upreal 

rendering.ClarksonUpreal.insolventwhen it owed mone:yto ECSI. 

By a December 10, 2020 decision and order, this courtgranted EGST' s cross motion 

compelling Signature Bank to comply with the March 2020 Subpoena which sought 

production of New Upreal's Signature Bank statements ''from January l, 2016to presenC' 

and denied Clarkson Upreal and New Upr~al's motion to quash the March2020 Subpoena. 

1 On August 12, 4020, ECSI moved, by order to show cause; foi: leave to amend its thitd.;.pa.tty 
C:ompiaint to assert cross claii11s. against ·New lJpreal for; (l) diversion of T1·ust Fund Assets, 
pwsuant to New York Lien Law Article 3 ~ A; (2) entbrcenient of its judgment a:gai rist New µ preal, 
pursuant to CPLR 5227; and (3) an injunction preventing New lJpreal from transferring its 
property, pursuantto Lien Law§ 77 (3).(a). ECSPs n1otion was granted by the.court's December 
I 0, 2020 decision and ord.er. 
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This court held that the March 2020 Subpoena "seeks the production of New Uprears 

Signature Bank statements, which are relevant to ECSI's claims that trust funds were 

diverted to New Upteal when Clarkson Upreal owed several hundred thousand dollars to 

various contractors who performed work at the Property including ECSI'' (see NYSCEF 

Doc Nos. 268-273). 

TheApril 202} Subpoena 

On or about April 28, 2021, ECSI served Signature Bank with a second post­

judgment subpoena (April 2021 Subpoena) seeking Signature Bank statements for 

accounts held by New Upreal, Goldberger and Yagev froin ''March 2020 to present'' and 

by Clarkson Uprcal from "January 2020 to present" (see NYSCEF Doc No. 294). 

On May 24, 2021, Clarkson Upreal and New Upreal moved for a protective order 

quashing the April 2021 Subpoena because it sought documents from 2020 to present when 

ECSI's amended third-party complaint alleges that Clarkson Upreal made 111.oney transfers 

to New Upreal in 2018 and 2019. Koff sky Schwalb LLC, counsel for Clarkson Upreal and 

New Upreal, argued that "[t]his second Subpoena is palpably improper and is clearly a 

fishing expedition for documents that are completely irrelevant to EC SI' s claims herein.,; 

ECSI opposed the motion and cross-moved for an orcier compelling Signature Bank 

to comply with the April 2021 Subpoena. ECSI asserted that the Match 2020 Subpoena 

sought .all Signature Bank statements ftoin New Upteal 1$·.·Signatute Bank account ending. 

in 5845 "from January 1, 2016 to present''and that the. April 202i Subpoena was merely 

an update to the ptior discovery request. ECSi also cross-moved for summary judgment 
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oil its first cros·-s claim a:gajnst Ne,v _Upreal for fraudulent conveyance and an order 

compelling New l)preal totutn-over$36Q,363.20 to ECSI with interest from May 2, .2019, 

which is owed by Clarkson Upreal. ECSr separately moved for an order declaring that its 

third-party action is a class action, pursuant fo CPLR-901 and ·9:02, on beha]f'"-of itseifand 

aH other·.contrac.tors who performed work at the construdion_project. 

The September 2021 Order 

In the September 2021 Order; this court denied Clarkson Upreal and N cw U preal 's 

motion to quash the Apdi 2021 Subpoena and granted ECSl's cro:ss inotion to compel 

Sign~ture Bank;-s compliance-. This court determined that the March 2020 a.nd the Aptil 

2021 Subpoenas soug_ht.thc exact same documents artd that the April 2021 Subpoena was 

tm)per because:"it updated ECSl's prior document requestin the March 2020 Subpoena. 

The court alsti granted E_CSI su_riunary judgn:u~nt on i_ts cross. c.Jaim. against- New 

Upreal, converted ECSl' s cross motion into .a special proceeding, p.l)r_suant to :CPLR; 1.03 

(c), and directed New Upreal to turn over $360)63'.20 with interest from May 2, 2019 

(tniims ,$4313 ,67 that ECSJ already cnforced)to ECSI asjudgment creditor. Specifically, 

.this court held _that: 

''ESCI has satisfied its p.rima fac_ie lmrd.Gn of d.e.monstrating 
that hundreds o.f thousands qf dollars were.- improperly 
transferred from Clarkson Uprcnl, the j'udgmcntdebtor; to New 
Opreal rendering Clarksbn Upteal unable to pay its creditors, 
including ECSI .. ; ·Notably, New Upreal,fo. opposition, failed 
to raise any factual issues that preclude summary judgment. 
ECS.l documented several transfers o"f'Ttust Fund As·sets fro.m 
Clarkson Uprears. Signature Bank account to New UpreaPs 
Signature Bank ace.aunt.,_ all of which were fraudulent 

8 
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conveyances within the meaning of the New York Debtor artd 
Credi tor Law; and should, th etefore, be used to satisfy ECSI' s 
outstanding judgment against Clarkson Upreal in the amount 
of $360,363.20 with interest frmn May 2, 2019 (less than 
$4,313.67 already executed upon)" (see NYSCEP Doc Nos. 
373-376 at 2J). · · 

The Septemher2021 Subpoenas 

On September 27, 2021, ECSI served Signature Bank with three post-judgment 

subpoenas (Septe1nber 2021 Subpoenas) seeking: (I) all Signature Bank statements for 

accounts held by New Brookland from ''April 2021 to present'; as well as the "signature 

card showing all individuals authorized to make changes'' to any accounts held by New 

Brook,land, including the account number ending in 5 837; (2) all Signature Bank statements 

from •'January 2018 to present" for the account ending in 6176 as weH asthe "signature 

card showing all individuals authorized to make changes" to the account ending in 6176; 

and (3) all Signature Bank statements for accounts held by New U preal from ''April 2021 

to present" as well as the i'signature card showing all individuals authorized to inake 

changes" to a11y and all accounts helq by New Upreal including the account number ending 

in 5845 (see NYSCEF Doc Nos. 384.;JS6). 

The New Upreal Parties' Motion to 
Quash the September 2021 Subpoena.(; 

On October 18,2021, the New Upreal Parties moved fat a protective order q uashirtg 

the September 2021 Subpoenas on the grounds that: (i) two ofthem pertain tonon-:party 

bank accounts and ECSI's. assertion that there were fraudulent transfers to these nonparties 

does. notjustify intrusive discovery into third-party bank accounts, and (2) the September 

9 
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2021 Subpoena regarding accomits held by New Upreal is duplicative because it is identical 

to the March 2020 and April 2021 Subpoenas, except that the September202J Subpoena 

calls for the production of signature cards. 

ECSI's Opposition to the New Uprea!Parties' 
Motion to Quash and Its Cross Motion to Compel 

ECSI opposed the New Uprcal Parties' motion to quash and cross-moved to compel 

compliance with the September 2021 Subpoenas. ECSI argues that the court previously 

determined that Clarkson lJpreal and New Upreal, their officers and other unknown agents 

fraudulently conveyed at least $433,000;00 in Trust fund Assets belonging to ECSl 

ECSI's counsel asserts that an i11vestigation into the bank statements of New Upreal and 

NcwBrookland reveals the following.suspect transactions: 

(l} $190,000,_00 transferred from New Upreal's Signature Bank 
account to New Brookland'S Signature Bank account on June 15, 
2018; 

{2) $42,O00.00transferred from New Upreal's Signature Bank 
account to New Brookland's Signature Bank account on A11gust l 0, 
2018; 

(3) $50,000.00 transferred from New Uprears Signature Bank 
account to New Brookland's Signature Bank account on September 
13, 2018; 

(4) $100,000.00 trarisferred from New UpreaFs Signature Bank 
accountto a Signature Bank account ending in 617 6 on December 31, 
2020;and 

(5) $50,000.00 fra11sfe1red from New Upreal's Signature Bank 
accow1t to a Signature Bank account ending in 6176 oh February 2, 
2021. 

10 
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ECSI explains that the September2021 Subpoena seeking New Hrookland'$ bank records 

is merely an update to its April 2021 Subpoena, which was respond'ed to withoµt objection 

by Signature Bank and/or New Brookland on May 2, 2020. Regarding the September 2021 

Subpoena seeking records regarding Signature Hank account ending in 617 6, ECSl notes 

that no entity purporting to hold this bank account has objected to the April 2021 Subpoena 

and Koffsky Schwalb LLC, counsel for Clarkson UpreaI and New Uprcal, does not 

represent the entity that holds this bank account. 

ECSI asserts that Koffsky Schwalb LLC's argument for quashing the September 

2021 Subpoena (Le., that the court has already ordered such records to be produced) is 

frivolous ancl wan-ants the imposition of Part 130 sanctions. ECSI argues thaLKoffsky 

Schwalb LLC's sole purpose for moving to quash subpoenas is to delay ECSI's ability to 

obtain information regarding the diversion of Trust Fund Assets which delays ECST's 

ability to enforce its money judgment against Clarkson Uprcal and its turnover otder 

against New Upreal. ECSI thus seeks the imposition of a $43,000.00 sanction upon 

Koffsky Schwalb LLC ( 10% ofthe $433,000.00 that its clients have allegedly diverted) to 

deterfuture frivolous rnotion·practice. 

Lastly, ECSI seeks an order extending the "primity period" for that branch of the 

September 2021 Order which directed that certain assets of New Upreal be turned over to 

ECSI. .ECSI explains that, pursuantto CPLR 5227, the Septerribet 2021 Order has a sixty­

day periodofpriori~y.over other money judgmentsheld by othets. ECSI seeks anextension 

of that. ''priority period,, for an additional 120 days. based on the issuance of a TRO on 

11 
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November 8, 2021, which temporarily stayed "all judgment enforcement ... as against 

New Upreal, LLC .. :" pending the hearing of ECSI's order to show cause on December 

2, 2021. ESCI contends that it needs additional time to defeat the efforts of Clarkson 

Upreal, New Upreal, Signature Bank, 927 Atlantic Investors LLC, Koffsky Schwalb LLC 

and unknown parties to.secrete assets to which ECSI is entitled. Notably, however; ECSI 's 

notice of cross motion reflects that neither 927 Atlantic Investors LLCand/or its assignee, 

the 927 Atlantic Claims Ttustee, were served with the cross motion regarding the extension 

ofECSI's priority period. 

The New Upreal Parties' Reply 
and Opposition to ECST''s Cross Motion 

The New Upreal Parties, in reply and in opposition to ECSI's cross motion, argue 

that the September 2021 Subpoenas are defective and improper since two of them seek 

infonnation about non,.pa1iics and the. third subpoena is duplicative of ECSl's prior 

subpoenas. Regarding that branch of ECSFs cross motion seeking an extension of the 
. . 

''priority period/' the Ne:w Upreal Parties note that ECSrs order to show cause seeks a 

determination that its money judgmenthas priority over a judgment held by 927 Atlantic 

Investors LLC, a non-party judgment creditor, which was not provided with notice of 

ECSI's cross motion. 

ECSJ's Order to Show Ctiuse 

Meanwhile, on October 26, 2021, ECSI moved, by order to. show cause (signed on. 

November 8, 202 J, NYSCEI~ Doc No, 408), for an order: (1) pursuant to CPLR 52391 

12 
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declaring that any judgment obtained by non-party 927 Atlantic Investors LLC against 

New Upreal cannot be executed against the Trust Fund Assets held by Clarkson Upreal, 

including those Trust Fund Assets in New Uprcal's Signature Bank account ending in 5845 

because ECSI is a beneficiary of the Trust Fund Assets and possesses a superior dght 

thereto, and (2} finding New Upreal and non,-parties Koffsky Schwalb LLC and Signature 

Bank to be in contempt of this court's September 2021 Order. Notably, ECSI's order to 

show cause was only addressed to defendant Clarkson Upreal, third-party defendant New 

Upteal, Koffsky Schwalb LLC, non-party Sig11ature Bank, non-party 927 Atlantic 

Investors LLC and the New York City Marshall. ECSI sought and obtaineo. a TRO 

providing that: 

"pursuant to CPLR 5240, all judgment enforcement be 
temporarily stayed as against New Upreat LLC, including the 
927 Atlantic Investors. judgment, as to those assets of 
Defendant Clarkson Upreal and Third-Party Defendant New 
Upreal within Signature Bank accounts especially the 
Signature Bank account ending in 5845, pending a hearing ... 
of this motion [on December2, 2021]" (emphasis added). 

ECSPs cmtnscl affirms that "[t]he Signature Bank statement for New Uprears 

account ending in 5845 reveal that as of April 30, 2021, New UpreaI Signature Bank 

account 5845 still contained the diverted Trust Fund Assets and then some, an amount of 

$637,526.32 ... " which is sufficient to satisfy the directive in the September 2021 Order 

that New Uprcal shall turn over to ECSI; as judgment creditor; $360,363.40 with interest 

from May 2, 2019 ($76,952.75) mfous $4,313.67that ECSI already collected fora total of 

$433,002.23. 

rj 
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ECSI's counsel recounts thaton September 16, 2021,heserved SignatureBankwith 

an information subpoena, a restraining notice and a copy of this court's September2021 

Order. By a September 16, 2021 letter, Signature Bank responded "Please note: No funds 

available at tilne of service. Funds are being held fron1 a previous judgment 

07 /28/21." ECSI's counselaffirms that he then sent a September 21, 2021 letter to Koff sky 

Schwalb LLC, counsel for New Upreal, 1'demanding that New Upreal comply with the 

September2021 Ordet and tum over ... $433,002.33 to ESCI ... " 

ECSrs counsel affirms that he received an October 20, 2021 telephone call from 

Signature l3ank's counsel, Ashley Newman, who informed him that there would be no 

turnover of funds ''because the accounts of New Upreal had been restrained by 927 Atlantic 

Investors LLC, a judgment debtor ofNew Upreal, and that a property execution for those 

funds, including those in New Uprealaccount 5845, had been served upon Signature Bank 

by NYC Marshall Roriald Moses on or about September 28, 2021." Signature Bank's 

counsel advised that Signature Bank intended to disburse those funds in New Vpreal 1s 

account ending in5 845 to 927 Atlantic Investors LLC. ECSI' s counsel affir1ns that he then 

contacted Marshall Moses to confirm that the funds had not yet been executed upon. 

ECSI' s counsel affirms, upon information and belief, that non-party 927 Atlantic 

Investors LLC i has sought to restrain and· execute upon New Up real' s bank.accounts based 

on a,iudgmentit obtained ih an ut1relatedaction againstNew Upreal captioned 927 Atlantic 

Investors LLC, individuaily as well as derivatively on behalf a/Atlantic UpNN:i.i LlC v 

Brookland Capital LLC, et al., Kings County index No, 507226/19 (9:27 Atlantic Actton), 
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ECSI' s counsel affirms that 927 Atlantic Investors. LLC' s $4.1 Iriillion judgmen.t against 

New Upreal in the 927 Atlantic Action is based on a November 10, 2020 settlement in 

which New UpreaJ consented to the entry of a judgment ih favor of927 Atlantic Investors 

LLC "without any sort of adjudication of merits and inresolution of unidentified claims." 

Notably, the settlement agreement in the 927 Atlantic Action specificaHy defined the term 

'"Plaintiff' as "'the party-plaintiff in the caption [927 Atlantic Investors LLC] as well as its 

successors and assignees, including GUY GTSSIN, in his capc1city as Claims Trustee for 

Brookland Upreal Limited'' (sec NYSCEF Doc No. 403 at Fn.1). 

ECSI argues that 927 Atlantic Investors LLC cannot execute upon the 'frust Fund 

Assets held in NewUpreats Signature Bank accounts to satisfy its judgment against New 

Upreal in the 92 7 Atlantic Action because: ( l) the funds are Trust Fund Assets that are 1101 

subject to 927 Atlantic's restraining notice or levy because they do not belong to New 

Uprcal, the trustee, and can only be paid to "legitimate Lien Law Trust Fund beneficiaries'' 

like ECSI; (2) the fonds in New Upreal's Signature bank account ending in 5845 do not 

belong to New Upreal because they were "fraudulent transfers that have been voided, 

thereby reverting the title to such monies back to Clarkson Upreal as of the date of the 

fraudulent transfers in September 2018"; and (3) ECSI "has asuperior rightto the specific 

assets of N"ew Upreal at Signature Bank ... '' because ECSI filed notice of entry of this 

coutCS Septeinbei· 2021 Order on ~eptember 15, 2021, prior to 927 Atlantic Investors 

LLC I s deli very D t its order of execution to the Marsha 11 on S epteni b er 2 8, 2 021 . ECSJ 

asserts that "[i]t is appropriate to hear this particular application in the instant action as the: 

15 
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September 2021 Order conve1ied ECSI Contracting's cause of action as against New 

Upreal for a judgment pursuant to CPLR § 5227 into a special proceeding pursuant to 

CPLR 103 (c )'' (emphasis added). 

ECSI also seeks an order holding New Upreal, its defense counsel, Koffsky Schwalb 

LLC, and non-party Signature Bank in contempt of this court's September 202J Order. 

ECSI asserts that NewUpreal failed to coinply with tbCSeptember 2021 Order since itwas 

served with notice of entry and letters demanding that it turn over the Trust Fund Assets, 

ECSI's counsel argues that "the managers of New Upreal, with the concerted assistance of 

Koffsky Schwalb LLC and Signature Bank are engaged in a further diversion ofthe Trust 

Fund Assets, this tinte in direct contravention [of] the September 2021 Order.'' 

927 Atlantic Investors LLC's Opposition 

Non-party 927 Atlanticlnvestors ILG, in opposition toESCI'snrdcrtoshow cause, 

subniits an attorney affirmation explaining that in July 2021, his office served a restraining 

notice on Signature Bank to restrain any accounts in New Upreal's name based on 927 

Atlantic Investms LLC ;s judgment against New UpreaI in the 92 7 Atlantic Action, and in 

September 2021, hi$ office provided the New Yark City Marshal with a notice to levy the 

Signature Bank account in New Upreal' s name. Counsel further affirms that "[o]n or about 

October 22, 2021, the Marshal sent a check for the proceeds of the levy in the atrtouht of 

$272;907 .781 which my office received on or about Noveniher i, 2021" and we disbursed 

the i'unds; In addition to his affirinatioh, 927 Atlantic Investors LLC's counsel $Ubmits a 

copy ofthe check that his office received from the Marshal. 

16 
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927 Atlantic Investors LLC also submits amemorandum oflaw arguingthatESCl's 

order to show cause should be denied because: (1) it is "untimely" since the Marshal 

"already levied the funds of New Upreal and applied them to the satisfaction of the 

judgment in Atlahtic Investors' Actio11" prior to the commencement of any special 

proceeding by ECSI against 927 Atlantic Investors LLC and/or its assignee, pursuant to 

CPLR 5239;2 (2} ECSI's claims regarding the Trust Fund Assets are "invalid as a, matter 

of law" because the September 2021 Order denied ESCI' s motion for class actioi1 

certification and, pursuant to Lien Law § 77 (l), ECSI's prosecution of its>claims to Lien 

LawTrust Fund Assets ''must be btoughtas a classaction''; (3) 927 Atlantic Investors LI.,C 

"assigned its claim as againstNew Upreal to an unrelated party, Guy Gissin, in his capacity 

as Claims Trustee for Brook.landUpreal Litnited (the 'Claims Trustee'), who is not named 

in the instant action or ECSI's instant application, although the Claims Trustee is a 

necessary party"; and (4) "ECST's counsel ad111its that New Upreal's account has funds in 

excess of the amount of ECSl' s claim, and therefore those funds cannotpossible be entirely 

trustfund monies." 

2 927 Atiantic. hwestors LLC argues that this court's prior conversion of ECSl's cause of action 
against New U pre al into a sped al proceeding; pursuant to CPLR 1 03 ( c), d9es not satisfy the, 
statutory requireiner'lt under CPLR .5239 that ECSI commence a separate special proceeding 
"aga1nst the judgn1e nt credl tor o;• other persons with whom a dispute exists to detenrtine the rights 
in the prQpe,rty or debt'' ( emphasis added}. 927 Atlantic Investors LLC notes that New U p1:eal is 
not a j udginent crcd itor nor . a person with whom EC Si has a dispute over the. funds that' were 
disbursed. 
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Clarkson Upreal, ]\Tew Upreal and Non-Party 
KoffskYSchwalb LLC's Opposition to ECSJ's Contempt Motion 

Clarkson Upreal, New Upreal and non-party Koffaky Schwalb LLC only oppbse 

that branch of ECSl's order tb show cause. seeking to hold them in co11tempt of the 

September 2021 Order based on New Upreal's failure to turn over the Trust Fund Assets. 

They submit an attorney affirmation asserting that ''ECSI acknowledges that these same 

funds were subject to a restraining order by another creditor, 927 Atlantic" and argue that 

the inability to comply with an order is a defense to contempt, as a matter of law. They 

further argue that the September 2021 Order "was directed sblely to New Upreal'' and that 

no brder was directed at either Clarkson Upreal or Koffsky Schwalb LLC. 

Signature·Bank's Opposition to ECSI's Contempt JJtlotioJJ-

Signature Bank also opposes that branch of ECSI' s order to show cause seeking to 

hold it in contempt of the September 2021 Order. Signature Bank's counsd afnrmsthat: 

"On or about October 20; 2021, after Signature had disbursed 
funds to Marshal Moses (andprior to the filing of this Order to 
Show Cause or the Court. signing any Order to stay the 
enforcement of the September 2021 Order), I contacted ECSl's 
counsel to advise that Signature had received a Levy and Final 
Demand from City Marshal Ronald Moses directing Signature 
to levy upon funds in New Upreal's accounts in connection 
with927 Atlantic's judgment, which had priority. In response, 
ECSI's counse,1 advised there was a priority dispute and that 
the fonds in New Upreal's account(s) did not belong to New 
Upreal, hut were the result of frauditlent transfers and thµt the 
funds could not be restrained because-they weh.~ aUegedly trust 
funds assets; I advised cot.msel that Signature was not a party 
to ECSI's underlying litigation and had no knowledge· of the 
dispute related to who the fonds belonged fo, any dispute as to 
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the propriety ofthe restraining notices, or an order specifically 
directing Signatureto act." 

Signature's counsel recounts that after learning of the dispute and rev1cwmg 

correspondence from ES Cr s counsel; she contacted the Marshal's office to advise of the 

dispute regarding the funds that were released by Signature Bank in response to the levy. 

Signature's counsel explains that "[a]s the funds had been disbursed by Signature, T 

requested that upon receipt ofthe funds,thatthe Marshal hold the funds in escrow, pending 

a judicial determination as to which creditor is entitled to the levied furids.;' Signature's 

cou11sel asserts that "'[d]espite our request that the levied funds beheld in escrow (and an 

apparent phone call from ECST's counsel requesting same), we were advised that the 

Marshal had disbursed the levied funds to 927 Atlantic," 

Discussion 

(1) 

Tile New Upreaf Parties' Motion to Quash 
and ECSI's Cross Motion to Compel 

CPLR 3124 provides that ''[i]f a person fails to respond to or comply with any 

request, notice, interrogatory, demand, question or order under this article ... the pai1y 
. . 

seeking disclosure may move to cornpel compliance or a response." "In general, the 

supervision of disclosure is lefUo the broad discretion ofthe trial court, which must balance 

the patties' competing. interests" (JPMorgan Chase Bank, Nat. Ass'n v Levensoh1 149 

AD3d .1053, 10 54 [2017] [internal quotation marks omittedn ;'[A]n application to· quash 

a subpoena.shoL1ld be granted only where 'the futilhy of the process to uncover anything 
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legitimate is inevitable or obvious' or where the information sought is 'utterly irrelevant to 

any proper inquiry'" (George v Victoria Albi, Inc., 148 AD3d 1119, 1119-20 [2017] 

[internaland external citations omitted]). "It isthc one nioving to vacate the subpoena who 

has the burden of establishing that the subpoena should be vacated under such 

circumstances'' (Matter of Kapon v Koch, 23 NY3d at 39 [ citations omitted]). 

Under CPLR 310 I (a) (4), a party may obtain discovery from a non party upon notice 

stating the circumstances or reasons thatsuch disclosure, is sought or required (Kondratick 

vDrthodox Church in Am., 73 AD3d 708, 709 [20lOJ). There is "norequirementthat the 

subpoenaing party dentonstrate that it cannot obtain the required disclosure from any other 

source ... so long as the disclosure sought is relevant to the prosecution or defense of any 

action, it must be provided by the nonparty'; (Matter ofKaponv Koch, 23 NY3d 32, 38 

[2014]; CPLR 3·101 ·[a] [4]). 

Here, for the third time, the New Uprcal Parties have failed to establish any basis to 

quash ECSI's September 2021 Subpoenas, which seek bank account inforrhation from 

Signature Bank. Contrary to the New Upreal Parties' arguinents, thejustification proffered 

pn the face of the September2021 Subpoenas is neither flimsy nor conclusory since it 

identifies the court's September 2021 Order granting ECSI summary judgment against 

New Upreal in the amount of $360,363.20 and holding that ECSI is entitled to information 

regarding New Upreal 1s finances, includfog transfers of funds from New Upteal's bank 

accounts. to New Brooklai1d 's account· and the Signature Bank accoi.mt ending h1 617 6. 

Considering this court's December 2020 Order~which determined that then non-party New 
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Uprears bank statements were relevant to ECSI's claims of trust fund diversions from 

Clarkson Upreal to New Upreal, there is no question thanhe Signature Bank statements of 

New Brookland and the bank account ending iri 6176 are siinilarly relevant. Furthermore, 

the September 2021 Subpoena seeking New Upreal's Signature Bank statements is not 

duplicative of the April 2021 Subpoena since the September202 l Subpoena seeks updated 

bank statements fro111 April 2021 to the present as well as the signature card for New 

Upreal's bank accounts. For these reasons, the New Upreal Parties' motion to quash the 

September 202 l Snbpoenas is denied and ECSI's cross motion to compel compliance with 

the September 2021 Subpoenas is .granted. 

That branch of ECSI's cross motion to impose Part 13H sanctions upon New 

Upreal's defense counsel, Koffsky Schwalb LLC, "for its continuing pattern of frivolous 

conduct" is denied because ECSI has notdcmonstrated that defense counsel's conduct was 

sufficiently egregious to warrant theJmposition ofsanctfons. 

(2) 

ECSI's RequestforRelief Affecting 
Non-Party 927Atlantic Investors LLC 

ECSI moves (in mot seq. 17), by order to show cause, for a judgment, pursuant to 

CPLR 5239, declaring that non~party 927 Atlantic IIwestors LLC cannot execute its 

jud gmertt against Ne:W U preal in the 927 A ti an tic Action.again st the Trust Fund Assets of 

Clarkson Uprcal that arc held in New Uprea:l's Signature. Bank accounts, inc.luding the 

Signature Bank·account ending in 5845. 
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CPLR 5239, entitled ''Proceeding to determine adverse claims," provides that: 

"[p}rior to the application of property or debt by a sheriff or 
receiver to thesatisfactionofaju,dgment, any interestedper:mn 
may commence a special proceeding against the judgment 
creditor or other person with whom a dispute exists to 
detctmine rights in the property or debt. Service of process in 
such a proceeding- shall be 111ade by service of a notice of 
petition upon the respondent ... and such other person as the 
court directs, in the same manner as a notice of motion ... 
Where there appear to be disputed questions of fact, the court 
shall order a separate trial ... ;1 (emphasis added). 

Here, ECSI has failed to commence a special proceeding against 927 Atlantic 

Investors LLC or its assignee, the 927 Atlantic Claims Trustee, to determine the parties' 

tights to the funds in New Upreal's Signature,Bahkaccounts, as required by CPLR 5239. 
. . 

While the September 2021 Order may have converted ECST' s first cross claim in the 

amended third-party complaint against New Upreal into a special proceeding, ptJ.rsuant to 

CPLR 103 ( c), 927 Atlantic Investors LLC and its assignee, the 927 Atlantic Claims 

Trustee, are not parties to that special proceeding. 

Additionally; ECSI 1hay ho longer have the statutory right to co111me11cc a special 

proceeding against 927 Atlantic Investors LLC and its assignee, pursuant to CPLR 5239, 

because the Marshal levied the funds in New Uprears Signature Bank account ending in 

5845 and those fonds have already been applied to satisfy 927 Atlantic Investors LLC's 

judgment in the 927 .Atlantic Action. Indeed, in July 2021, prior to ECSI '.s Octobet 2021 

order to show causeand TRO (staying all judgrnent enforcement as against New Upteal), 

927 Atlantic Investors·LLC served a restraining notice- upon Signature Bank to restrain 
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New Upreal's bank accounts, and in September 2021, the. Marsal levied New Upreal's 

Signature Bank account ending in 5845 and the funds were distributed to satisfy 927 

Atlantic InvestorsLLC's judgment against New Upreal, Consequently,. ECSI's motion for 

a judgment declaring that non"'party 927 Atlantic Investors LLC cannot execute its 

judgment in the 927 Atlantic Action against the Trust Fund Assets in New Upreal's 

Signature l3ank account ending in 5845 is denied as moot 

ECSI also cross"'moves (in mot. seq. 18) for a 120-day extension of the ''priority 

period" for it to enforce its money judgment against New Upreal based on the fapt that a 

November 8, 2021 'fRO temporarily stayed "alljudgmentenforccment ... as against New 

Upreal, I.LC ... '' pending the hearing of its order to show cause on December 2, 2021. 

However; ECSI is the one who sought the29-day TRO from this court staying allj udgment 

enforcement against assets of Clarkson Upreal and New UpreaI at Signature Bank, 

including its own, pending the hearing ofits order to show cause. Other than the e.xistence 

of the 29-day TRO, which ECSI explicitly sought, ECSI has failed to provide any other 

reason for a four-inonth extension of the priority period, In any event, the four,..month 

extension thatECSI seeks would affect New Upreal's other creditors, like 927 Atlantic 

Investors LLC and its assignee, the 927 Atlantic Claims Trustee, none of which were 

provided with notice of ECSl' s cross motion and a11 opportunity to be heard. Accordingly, 

ECSI,s cross·n1otiori 'tor a 120~day extension ofthe.priority·petiod is denied. 
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(3) 

ECSI's Motion/or Contempt 

ECSI moves fol' an order, pursuartt to Judiciary Law§ 253, holding New Upreal, its 

defense counsel, non-party Koffsky Schwalb LLC, and non--:party Signature Bank irt civil 

contempt ofthe September 2021 Ordec 

"In order to find that contempt has occurred in a given case, it must be determined 

that a lawful order of the court, dearly e:xpressing an unequivocc1.l mandate, was in 

effect[,]" 'Ti] t must appear, with reasonable certainty, that the order has been disobeyed[,]" 

''the party to be held in contempt must have had knowledge of the court's order [and] 

prejudice to the right of a party to the litigation must be demonstrated" (McCorrnick v 

Axelrod, S9NY2d 574, 583, amended~ 60 NY2d 652 [1983 ]). '1A motion to punish a party 

for civil contempt is addr,cssed to the sound discretion of the motion courf' (Chambers v 

Old Stone Hill Rd. Assocs., 66 AD3d 944, 946 [2009]; ser also Penavic v Penavic, 109 

AD3d 648, 649[2013] [same]). 

As a preliminary matter, the September 2021 Order directed that ''New Upreal shall 

tum over to ECSI, as judgment creditor, $360,363.20 with interest from May 2, 2019 

(minus $4,313.67 that ECSI already enforced), which is owed by the judgment debtor 

Clarkson Upreal, pursuantto CPLR 5227" (emphasis added). Thus, the September 2021 

Order ex,plicitly ordered New Upreal to turn over the Trust Fl.lnd Assets to ECSL 

lm portand Yi the September 2 021 Order does not con taiii ar'ly order or mandate sp~ci ft call y 
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directed at either Signature Bank or Koffsky Schwalb LLC, and thus, there is no basis to 

hold those non-parties in civil tontemptofthis court's September 2021 Order; 

New Upreal argues that it cannot be held in contempt of the September 2021 Order 

because it was unable to turn over funds in its Signature Bank account ending in 5845 to 

ECSI because those funds were already subject to a prior restraining order fro111 its 

judg111enrcreditor ,927 Atlantic Investors LLC. New Upreal relies on a Second Dcpartrnent 

case holding that "[i]nabi1ity to comply with an order is a defense to both civil and criminal 

ConternpC (Lueker v Lueker, 166 ADJd 603, 604 [20 LS] [holding that'iin response to the 

defendant's showing that she was prejudiced by the plaintiffs knowing disobedience ofa 

lawful order [that plaintiff post a $150,000.00 bond as security for payment of his 

daughter's tuition}, the plaintiff prnffeted ctedible evidence of his inability to obtain the 

required bond'']} Other than its alleged inability to c01nply With the September 2021 Order 

based on the tesfraint of its Signature Bank account endingin 5845, New Upreal presents 

no other defense. 

In the September 2021 Order, this court determined that several transfers of Trust 

Fund Assets from Clarkson Upreal's Signature Bankaccount to New Upreal's Signature 

Bank account ending in 5845 were fraudulent conveyances and "should ... be used to 

satisfy ECSI's outstanding judgment against Clarkson Upreal.'' The September 2021 

Order granted ECSI summary judgine,nt on its third cross claim against New UpreaL for 

fraudulent conveyance and explicitly ordered that "New Upreal shall. turn over to ECSI, as 

. jucigincnt creditor, $360,363.20 with inte:rcs,t from l\1ay 2,.2019 (minus $4,313.67 that 
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ECSI already enfotced), which is owed by the judgment debtor Clarkson Uprcal, pursuant 

to CPLR 5227." Thus, the cleat and unequivocal mandate in the September 2021 Order 

required NewUprealto tutn over the amount of the diverted Trust Fund Assets to ECSI, 

as judgment creditor, purs.uant to CPLR 5227, without any reference to the particular funds 
. . . . 

that were deposited in New UpreaPs Signature Bank account ending in 5845. For this 

reason, this court rejects New U preal' s excuse for its noncompliance, especially since New 

Upreal does not claim that it had/ha$ no other source offunds from whichit could satisfy 

ECSl's,judgmcnt. New Upreal's opposition to ECSI's contempt motion failed to raise a 

factual dispute warranting .a contempt hearing (see Shemtov v Shemtov, 153 AD3 d 1295, 

1296 [2017]). 

There is no question that New Upreal failed to comply with the qlear and 

unequivocal mandate in the September 202 l Order, of which it had knowledge, and that 

ECSI's right and ability to recover the Trust Fund Assets has been impaired as a result. 

Consequently, this court finds that New Uprcal is in civil contempt of this court's mandate 

in the September 2021 Order that it to turn funds over to ECSI., pursuant to CPLR 5227 .. 

"Civil contempt has as its a,im the vindication of a private party to litigation and any 

sanction imposed upon the conte1rtnor is designed to compepsate the i11jured private party 

for the loss of or interference with the benefits of the mandate" (McCain v Dinkins, 84 

NY2d 216, 226 [ 1994 ]). Under the. circumstances presented here, ''the court may impose 

upon the offending party the .. other- party's reasonable costs and expenses, including 

attorney's fees" (Glennon v Mayo~ 174 AD2d 600,601 [l 991]). 
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Conclusion 

Accordingly, it is 

ORDERED that the New Upreal Parties' motioi1 (mot. seq. 16) for a protective 

order a11d quashing the September 2021 Subpoenas served by ECSI upon non-party 

Signature Bank is denied; and it is further 

ORDERED that the branch of ECSI's motion (mot. seq. 17) for a judgment, 

pursuant to, CPLR 523 9, declaring that non-party 927 Atlantic Investors LLC' s judgment 

against New Upreal in the 927 Atlantic Action cannot be executed against Trust Fund 

Assets held in New lJpreal's Signature Bank accounts, including Signature Bank account 

ending it1 5845 is denied; and it is further 

ORDERED that the branch of ECSI's motion (mot. seq. 17) for an order, pursuant 

to Judiciary Law § 753, finding that New Upreal is in civil cohtemptofthe September 2021 

Order is granted, New Upreal shall pay ECSI its reasonable litigation costs and expenses 

that it incurred since the September 2021 Order was entered in an effort to e·nforce its 

fraud u I en t conveyancejudgmeqt agairts !.?Je~ U1pn\a l, including, re_ts~:n~.a? 1 e atto;11 ex_s' fe~~• 1 ,, . behre t1 .\ni2Ctr.:.f h-f'fk,7 ce t"4.S5i!)l1ec(fo l}ct~ I (Ul(J r"f;:?C,r 1 
1W-J the paiiies shall appear for a virtual heacl,i;i.g:.-em _______ ,~, ..to d'Cfu-r-ir\1ne, 

~l'J:':flfl~n-t.-V:-~howiug b;J~ the reasonable costs and fees ,vhich ECSI incmred 

as a result of New Up1·eal's failure to comply with the mandate in the September 2021 

Orderi EGSI;s motion fot a conte1t1pt order against non-parties Koffsky Schwalb LLC and 

Signature Bank is denied; and it is further 
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ORDERED that ECSl's cross motion (mot. seq. 18) is only granted to the extent 

that Signature Bank is compelled to comply with ECSl's September 2021 Subpoenas and 

shall do so within 20 days after service of this order with notice of entry upon all parties 

and Signature Bank; ECSl's cross motion is otherwise denied; 

This constitutes the decision and order of the court. 

28 

ENTER, 

J R/v I ··;P• / 
/ _,-' L ,.,,,. 

,·· 

HON. LA'NRENCE KNIPEL 
ADMINISTRATIVE JUDGE 
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