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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: CIVIL TERM: COMMERCIAL PART 8 
------------ ------ - -- -~- ------------x 
HLI RAIL & RIGGING, LLC, 

Plaintiffs, 

- against -

FRANKLIN EXHIBIT MANAGEMENT 
GROUP LLC, AFl EXHIBIT HOLDINGS LLC, 
485EV ASSETS LLC and AARON L. 
SCHARF, 

Defendants, 
----------------- ------- - - -- --- -- --x 
PRESENT: HON. LEON RUCHELSMAN 

Decision and order 

Index No. 528292/19 

January 31, 2022 

The plaintiff has moved pursuant to CPLR §3025 seeking to 

amend the complaint to assert additional facts su£ficient to 

pierce the corporate veil to assert individual claims against 

defendant Aaron Scharf. The defendant opposes the motion. 

Papers were submitted by the parties and arguments held. After 

reviewing the arguments- of all parties this court now makes the 

following determination. 

Background 

As recorded in a prior order, on October 31, 2018 the 

defendant Franklin Exhibit Management Group LLC [hereinafter 

'Franklin'] entered into a contract with the plaintiff wherein 

the plaintiff agrE:'!ed to transport a deco.rnrnissioried aircraft from 

Rhode Isl.and to Maryland for a price of $ 8.50, obb. The aircraft 

was made into a replica of Air Force One and wa:s intertcled to 

ope.rate as. an exhibit as part of the Children's Democracy 

Project . The pl ai hti ff commenced this .lawsuit .a 11 eg i ng the 
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defend.ant.s have po't pa.id. any oJ th~. con.tr~t:t price ·assocdated 

with the tra;nspo_r.t of the airplane. The :court granted the 

defendant Scharf's motion seekirtgto dismiss the ciaims against 

him cm the grounds he ca.Ii.not be pe·rsomi:.ily liable for any 

corporate liability, The court held the complaint failed to 

alleg:e any facts sufficient to succeed ·upon this c-1.a.im. The 

·plaintiff h_as_ now moved _seeking to -amend the complaint and 

essentially supplement the facts alleged so that a claim for 

·piercing ttre corporate veil 0..9uld_ .be adequate.ly alle.ged. 

_Conclusions of Law 

It is w-.ell s·ettl·ect th9-t a request to amend a pleading shall 

be freely' given unless the proposed amendment would. unfairly 

ptej udite or surprise the oppo,sing pc1.rty, or _h3 palpably­

insufficient or patent_ty devoid o.f tner:i,t {Adduci v. ·1929 Park 

Place LLC, 176 A03d 658; 107 NYS3d 690 [2d Dept., 2019]). The 

-c:l:ecision whether to grant such le~ve is w;i..thin __ the 9-otirt·' s sound 

d;i..scret.ion i;l,_nd such determination will not lightly be set as:Lq.~ 

(Ravnikar v'. Skyline Credit ... Ride Inc., 79 AD3d. 1118, 913 NYS2d 

3.39 [2d Dept., 2:01.()] ) . There.fore_, when. -_~}{erc;ising that 

discretion the court should consider whether the party seeking 

the amendment ·was aware of the -facts upon which.· the r-equest is 

based and wheth.er a reason~ble excuse for any de-lay has been 

presented and whetbe:r any prejudice will result (Cohen v. Ho, 38 
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.AD3d 7-05, S3J NYS2d 542 [2d Dept.,_. 2-007] )". 

Preliminarily_,. tht? . .court need not. c::o_n-sider whethe;r. th.e 

amended motion is improper since it merely seeks an end run 

.around a pleading already dismissed (see, generally, Livadiotakis 

v. Tzitzikalakis, 302 AD2d 369, 753 NYS2d 898 [2d Dept., 2003]). 

The c::.ourt wili cons_ider the proposed ,3.mended C:omplai•nt in ;~rry 

·event. As noted,. to succeed on a ·-r-eque.st to pierce the .c-orpotate 

veil the plaintif.f must demonstrate that '' (1) the owners 

exercised complete dominion of the corporation in r9:.spect to the 

transaction attacked_; and {2) that .such dominion was us:ed to 

commit a fraud or wron.g against t}J_e plaintiff which -resli,lted in 

_(;ll.ai.n.tiffi s injury" (Conason. v. Mega·n Holding LLCl ·2:5 N.Y3"d. 1, 6 

NYS3d 206 [2.015]). Thus; the plaintiff must allege facts 

dernohstra:tihg such dominion ove:r the corporation and that such 

dom-.i,nio_n leq to :in~q.u.:i.."ty., f r.aud or _m?lf t;!!a-sance (TMCC-. Inc. • v" . 

Jenni•fer Convertibles Inc., 176 AD3d 11-35., 111 NYS3d .i02 [2d 

De-pt., 2019]). ~'"Factor.s to be cons.idered: in •<;letermining whetb.ei 

the owner has 'abused the privilege o.f doing business in the 

corporate form' iIJ,c1ude whether there was a 'failure to adhere to 

co"rpor_ate formali ti.es f· inadequate cap..i ta.lization, conm:tingJin:g o;f 

·assets, and. us_e o·f corporate fun9s fo.i :pe,rsonal use'" {Vi:vir of L 

L Inc., v. Ehrenkranz, 145 A0--3d 844, 43 NYS"3d 435 [2d Dept,; 

20'16]) . 

The proposed amended_ complaint does nbt a.llege a:ny of the. 
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above noted criteria. The proposed amended complaint asserts in 

conclusory fashio:n that "Scharf exercised complete dominion over 

FEMG in respect to the August contract" (see, Proposed Arri.ended 

Complaint, '.lI68) • The ptop·osed amended complaint further alleges 

that ''Scharf; s used [sic] his domination -of FEMG to induce HLI to 

·enter into the August Contract and then breached the contract by 

not paying HLI for its services, At the time FEMG entered into 

the August Contract, Scharf wa·s aware that FEMG was inadequately 

capitalized to fulfill its contractual obligations" {id at 

']['1[69,70). 

However, a simple breach of contract is not fraud or some 

other wrong sufficient to pierce the corporate veil (Bonaca:sa 

Realty Co., v. Salvatore, 109 AD3d 946, 972 NYS2d 84 [2d Dept., 

2013]). Further, the proposed amended complaint fails to allege 

that the use of the corporate form was done with the intent to 

commit fraud or a wrong upon the plaintiff (Abelman v. 

Shoratlantic Development Co., Inc., 153 AD2d 821, 545 NYS2d 333 

[2d Dept., 19B9]) . 

Further, the proposed amended complaint did not raise any 

facts warranting the parties engage in discovery to see if 

further evidence of piercing the corporate veil can be found 

(East Hampton Union Free School District v. Sandpebble Builders 

Inc., 66 AD3d 122, 884 NYS2d 94 [2d Dept., 2O09J). 

Ttrerefore, since the proposed amended complaint is devoid of 

4 

[* 4]



FILED: KINGS COUNTY CLERK 02/03/2022 03:10 PM INDEX NO. 528292/2019

NYSCEF DOC. NO. 49 RECEIVED NYSCEF: 02/03/2022

5 of 5

merit the motion seeking to p.rnend the complaint is consequently 

denied (Russo v. Lapeer Contracting Co., Inc., B4 AD3d 1344j 923 

NYS2d 90 6 [2d Dept., 2011 J) • 

So ordered. 

ENTER: 

DATED; January 31, 2022 
Brooklyn N.Y. Hon. Leon Ruchelsman 

JSC 
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