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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : C.OMMERCIAL PART 8 
-------·--------·---·---· .. ·- · - · - · --- · ---·· -----x 
YONA ZEVE ZWEBNER;. NEHAMA ZWEBNER, 
JQSEPH SILBERMAN., RAZIEL AVISHI, NISIM. 
OHAYON; MOSHE OHAYON, ESTHER OHAYON, ELI 
HASKAL, REUVEN ANKRI, YITZCHAK BLAS, 
YEHUDA LANDAU, YEHUDA TZADKA, SHEM0EL 
ELGRABLI, CHANI ELGRABLT, DAVID FODOR, 
MOSHE GERSHUNI, TZVI YAKOVE, YEHUDA 
GANTZ, ELI KIRSHANBOUM, JOStPH CHARVIT, 
AVRUMI VAKNIN, NATAN FELDMAN, AVRAHAM 
MlSHKOVSI<Y, RAPHAEL KESSLER, ISRAEL MEIR 
PERETZ, YITZCHAK CHAIM ARIE, E,EZALEL 
SCHWAB, SHMUEL VAKNIN; LEVI ITZCHAK 
HELLER, SHIMON VAKNIN, 

Plaintiffs, 

- against -

YECHEZKEL STRULOVITCH A/K/A CHASKIEL MR. 
STRULOVITCH r CS C::ONSTR.UCTION GROUP LLC, 
GLAUBERS CHASIDTSHA CLOTHING LLC, 
GLAOBERS CLOTHING LLC, GLAUBERS QUALITY 
CLOTIHNG LLG, GLAUBERS TRADITIONAL 
CLOTHING LLC, 94 5 . PARK PL LLC, 10 78 DEKALB 
LLC, 74 VAN BUREN LLC, 454 CENTRAL AVENUE 
LLC, 980 ATLANTIC HOLDINGS LLC, PENN 
CONDOMINIUM LLG, THROOP HOME, LLC, 
EIGHTEEN PROPERTIES LLC, THE BUSHWICK 
PARTNERS LLC, BROOKLYN VENTURES LLC, THE 
HOWARD DAY HOUSE LLC, 196 ALBANY 
HOLDINGS L. p. , CSN PARTNERS LP, 
KNICKERBOCKER LOFTS LLC, 1301 PUTNAM LLC, 
741 LEXINGTON LLC, 296 COOPER LLC, 
WILLTROUT REALTY LLC, STAGG STUDIOS LLC, 
FJ:RST AVENUE REALTY HOLDINGS L. P. , CSY 
HOLDINGS LLC, CAS MANAGEMENT COMPANY 
BAYSHORE, INC., 31 BROOKLYN LLC, 1035 
FLUSHING AVE LLC, VtCTORY BLVD ASSOCIATE 
LLC, SOI GROUP LLC, 94S WILLOUGHBY 
HOLDINGS LLC, 119 HOLDINGS LLC, WALLACE 
HOLDINGS LLC, 1642 EQUITIES LLC, BNH 
PROPERTIES LLC, HERMAN GREENFELD as trustee 
of GIVAS OLIM TRUST, MENDEL BRACH a.s 
trustee of. GIVAS OLIM TR,UST, TOMPKlNS 420 
REALTY LLC, WILLOUGHBY EQl)ITIES LLC, 
1S6 LENOX LLC, 400 SOUTH 2ND STREET REALTIES 
L. P., WYKOFF SP LLC., 1-428 FULTON ST LLC, PENN 
& MARCY LLC, 420 TOMPKINS, L:LC, S99.-601 
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January 27, 2022 
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WILLOUGHBY- LLC, CS Yff CONDOS LLC, LENOX 
1$6. fIOLDINGS LLC, LENOX 186 REALTY LLC, 400 
SOUTH 2ND STREET HOLDINGS L.P,; R;P;S. 
PROPERTIES LLC, FULTON STREET . HOLDN~S LLC, 
908 BERGEN STREET LLC, 901 BUSHWICK AVENUE. 
LLC, GATES EQUITY HOLDING$ LLC, 853 
LEXINGTON LLC, 348 ST. NICHOLI:\S LLC, 762 
WILLOUGHBY LLC, 855 DEKALB AVENUE LLC, 
THE BRIDGE TOWER LLC, 619 HOLDINGS LLC, 
GRJ.\liJD SUITES LLC, CATALPA D~VELOPMENT, 
LLC, SLOPE OFFICES LLC, 41-49 SPENCER LLC, 
48Z-484 SENECA LLC, 1217 BEDFORD LLC, 1266 
PACIFIC LLC, MYRTLINO HOLDINGS, LLC, 259 
BERRY LLC, and 261 BERRY LLC; 

bef endants, 
------ . ------ .. -------- · . ----·- . - .- ·· -- .. ---- ·.x 
PRESENT: HON. LEON RUCHELSMAN 

The defenciants CSN Partners LP, 1 .96 Albany Holdings LP, 400 

s ·outh . 2nd Street Realties LP, 4 00 .South 2nd Street Holdings LP, 

First Avenue Realty Holdings LP, 186 LE:mox LLC, Lenox 186 

Holdings LLC and Lenox 186 Realty LLC have moved seeking to 

dismiss various alleg-ations of the Amended Complaint and to 

cancel the notices of pendepcy filed.. 1428 Fulton St LLC and 

fultoh Street Holdings LLC have also moved seel<irig to dismiss 

causes of action of the Amended Complaint and to cancel the 

notices of pendency filed. 31 Brooklyn LLC has also moved 

seeking to dismiss causes of action df the Amended Complaint and 

to cane.el the n:.otices of pertdency filed. Eighteen Prope:i;ties 

LLC, Knickerbocker Lofts LLC, 296 Cooper LLC, Willtrout Realty 

LLC, Stagg Studios LLC, Tompkins 420 Realty LLC and 420 Tompkins, 

LLC .have also moved seeking to dismiss causes of action of the 

Amended Complain,t .. i=tnd to c .ancel t .he not.ices of pendency f'iled. 

2 
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The plaintiffs have opposed the motions. Papers. were submitted 

by the parties and arguments held. After reviewing all the 

arguments this court now mc3.-kes the. following det.ermination. 

According to the Amended Complaint the plaintiffs were 

approached by the individual defendants Yechezkel Strulovitch and 

Yechiel Oberlander (now deceased) about investing in real estate 

properties in Kings County in 2012. The plaintiffs intended to 

invest various sums in investrtrent properties throughout Brooklyn. 

The Amended Complaint alleges that d\';fendant Strulovi:ch did not 

invest the inve~tment £1.mds given to '1im for the intended 

purposes 9£ purchasing and renovi::ltir:i:g properties but rather used 

the money for other ventures unrelated to the interests of any of 

the plaintiffs. Specifically, the Amended Complaint alleges that 

Strulevitch engaged ih six fraudulent schemes. 

The fir~t scheme involved purchasing property located at 945 

Park Place with investment funds given by the plaintiffs for the 

purchase of properties located at 107$ Dekalb Avern1e, 8 Maple 

Avenue, 7 4 Van Buren Street, 454 Cehtr·a1 Avenue and' 98 0 Atlantic 

Avenue. The Def.endants 94;, Park PL LI,C, 1078 Deka1b LLC, 74 Van 

Buren LLC, 45.4 Central Avenue LLC, 980 Atiantic Ho1din9s LLC,. and 

CSY Holdings, LLC: are alleged to be the owners of the Scheme 1 

properties. 

The second scheme involved utilizing funds given by the 

pl~intiff s for investment propertie,s where)Jy the defendants 

J 
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utilized those funds to purchase and renovate and develop other 

properties. Those .other properties .are 10.cated at .217 Pen.n 

street, 12 Throop Avenue, Unit 1.G, 255 18th Street, 10~8-1104 

Bqshwick Ave, 284 Sumpter Street, 16 Howard Avenu:e, 196 Albany 

Avenue, 1173 Bergen Street, 783 Knickerbocker Avenue, 741 

Lex.ington Avenue, 296 Coop~r Street, 965 Willoughby Avenue, 361 

Stagg Street, 31-43 Brooklyn, Avenue, 1035 Flushing ?,venue, 945 

Willoughby Avenue, 119 McKibbin Street., 1642 58th Street, all 

located in Kings County, 2212 Victory Boulevard, Staten Island, 

New York, 2075 Wallace Avenue, Bronx, New York and 940 1st 

Avenue, New York, New York. The defendants Penn condominium LLC, 

Throop Home, LLC:, Eighte.en Properties LLC, the Bushwick p.artners. 

LLC, Brooklyn Ventures LLC, The Howard Day House LLC, 196 Albany 

Holdings L.P., CS:N Partners LP, Knickerbocker Lqfts LLC, 741 

Lexington LLC, 296 Cooper LLC, Willtrout Realty LLC, Stagg 

Studios LLC, First Avenue Realty Holdings L.P., CASMan.agement 

Company Ba~{shore, Inc., 31 Brooklyn LLC, 1035 Flushing Ave LLC, 

Victory Blvd Associate LLC, SOI Group LLC, 94 5 W:i.l.loughby 

Holdings LLC, 119 Holdings LLC, Wallace Holdings LLC, and 1642 

.Equities LLC are alleged to be .. the ov,1ners qf the Scheme 2 

prop~rti~s. Further, the complaint alleges the defendants 

purchased businesses, namely two medical facilities and a 

clothing store khowh as the scheme 2 businesses. 

The third s~heme involved. i.ltilizih.g funds given by the 

4 
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plaintiffs for investment properties whereby the defendants 

utilized those funds to purchase other properties located at 

219-221 Rutledge Street:, 420 Tompkins Avenue, 5.99 Willoughby 

.Avenue, 186 Lenox Road, 254 Penn Street, 396 South 2nd Street, 

49 Wy¢koff Avenue, 1426, 1428, and 1432 Fulton Street, all in 

Kings County. The De'fendants BNH Properties LLC, Tompkins 420 

REALTY LLC, Willoughby Equities LLC, 186 Lenox LLC, 400 South 2ND 

Street Real ties L. P., Wykoff SP LLC ·and 1428 Fulton St LLC are 

alleged to be the ow:ners of the Scheme 3 properties after 

transferring them from Penn & Marcy LLC, 420 Tompkins, LLC 

59 .9-601 Willoughby LLC., cs YH Condos LLC, Lenox 1.8 6 Holdings LLC, 

Leriox 186 Realty LLC,. 400 South 2nd Street Holdings L.P., .R.P'.S. 

Properties LLC, Fulton Street Holdings LLC. 

The fourth scheme alleges the defendants sold investment 

properties located at 908 Bergem Avenue, 901 Bushwick Avenue, 

1285 Bushwick Avenue, 369 Gates Averrne, 853 Lexington Avenue, 762 

Willoughby Ave, and 1301 Putnam Ave, all located in Kings County 

and 34H St. Nicholci.s Avenue, in New York County. 

The fifth scheme alleges the defendants sold various 

properties they purchased using thepiaintiff's inves.trnent funds 

owned by the Bridge Tower LLC, 619 Holdings LLC, Grand Suites 

L~C, Catalpa Development, LLC, Slope Offices LLC, 41-49 Spencer 

LLC, 482-484 Seneca LLC, 1217 _Bedford LLC', 1266 Pacific LLC, 

Myrtlino Holdings, LLC, 259 Berry LLC, and 261 Berry L:LC. 

5 
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The sixth sch:eme alleges the defendants fraudulently 

represented to the investors they. we~e not a,bie to purchase 

investment prope.rty located ,at 1173 Berg.en Street when in fact 

the defendants purchased that prbperty for themselves. 

The Amended Complaint alleges numerous causes of action 

including the imposition of a constructive trust on the Scheme 1, 

2 and 3 properties and businesses of scheme: 2, an equitable lien 
. . . . 

upon su_ch properties and businesses, a constructive trust on the 

proceeds of the scheme 4 and scheme 5 properties $old, a claim 

for racketeering, fraud, convE:!rsion, unjust enrichment, an 

accounting, br~ach qf contract an.ct fqr frai.lqulent conveyance,s . 

. As .noted, the moving defendants have filed motions seeking to 

dismiss many of the causes of action and to cancel notices of 

pendency filed. 

Conclusions of Law 

It is well settled that upori a motion to dismiss the court 

must determine, accepting the allegations of the complaint as 

true, whether the party can succeed upon any reasonable view of 

those facts (Strujan v. Kaufman & Kahri, LLP, 168 AD3d 1114, 93 

NYS3d 334 [2d Dept., 2019)). Further, all th.e allegations in the 

complaint are deemed true arid all reasonable inferences may be 

drawn in favor of the plaintiff (Weiss v. Lowenberg, 9:i AD3d 405, 

944 NYS2d 27 [1 st Dept., 2012]) , Whether the complaint will 

later survive a motion for summa'ry j udgrhent, or whether the 

[* 6]
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plaintiff will ultimately be able to prove its claims, of course, 

plays no part in the determination of a pre-discov.ery C.PLR §3211 

motion t.o dis.mi.ss (.™, Moskowitz v. Masliansky, 198 AD3d E>37, 

155 NYS3d 414 [2021]). 

In order to impose a constructive trust the following four 

elements must be proven. There must be a confidertti~l or 

fiduciary relationship, a promise, a transfer in reliance of the 

promise and unjust enrichment (Sharp v. Kosmalski, 40 NY2d 119, 

386 NYS2d 72 [1976]). These elements are not applied rigidly but 

flexibility is employed, especially to promote and satisfy the 

demands of justice (Sanxhaku v. Margetis, 151 AD3d 778 1 56 NY$3d 

238 [ 2d Dept., 201 7] ) . Thus, a con$tructiv~ trust may be imp9seci. 

where property has been acquired and the holder 6f the title may 

not hi good conscience retain the benefit of the property. 

To establish such trust ~it must be shown that the party 

seeki;ng to impose the constructive trust had some interest in the 

property prior to obtaining the promise that the property would 

be conveyed, and that this interest was parted with in reliance 

on the promise" (Bonteoou v. Goldman, 103 AD2d 732, 477 NYS2d 192 

[2d Dept., 1984]). The case of Edwards v. Walsh, i69 AD3d 865, 

94 NYS3d 629 [2d Dept., 2019] is instructive. In that case the 

def'endaht, a rea1 estate broker, was hired by the plaintiff to 

purchase certain property in Queens. The plaintiff sued 

defendant whe.n . plaintiff discovered the defenqant purchc1.sed the 

7 
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property for herself. The court dismissed a claim for a 

con.structive trust holding th.at a constru.ctive trust i.s not 

ava.ilable where the party seeking tl;le trust ha<;:i no intere$t in 

the property "prior to obtaining a promise that such an interest 

will be given to. him" (.id) . Again, in Mazzei v. Kyriacou, 139 

AD3d 823, 33 NYS3d 291 [2d Dept., 2016] the plaintiff loaned the 

defendant rnoney and instead 6f repaying the loan the defendant, 

bought property. The court denied the request to impress a 

constructive trust finding that there was no "promise, either 

express or implied, relating to the subject property, or any 

transf.er in r .eliance .on any promise relating tp the prop.erty" 

(id). Further, in Burns v. Burns; 174 AD3d 570, 106 NYS3d 167 

[2d Dept,, 2019] the plaintiff prbmised to transfer two 

properties to the defendant, and to retain a life estate in them, 

and. the defenclant promised he would not sell the properties. The 

defendant breached the agreement, sold the properties and 

purchased ahbther property. The court held the plaintiff could 

not impress a constructive tru$t on that other property because 

"the pl-aihtiff never had any intere.st in that property" (id). 

Tht:l cornpli;iin:t alJ.,ege$ the plaintiff'sproviqed investment 

funds to the defendants and tha:t the defendants utilized the 

funds "at least in part" and "pUrchased/built/developed/pa:id the 

mortgage on'' Scheme 1 Properties, Scheme 2 Properties, Scheme 3 

Properties and Scheme 2 eusines~es (~, Amended Gornplaint, 

8 
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illl) -. The following paragraph states that ''where a party 

acquires/develops or pays the mortgage of 1:3. property, with the 

:funds of a:noth.er, equity will impress a trust upon such property 

for the benefit of the One whose funds were used to purchase the 

property" (see, Amended Complaint, IJ[l12). There are two reasons 

why the plaintiffs cannot illlpress any constructive trusts upon 

any of the properties. While one of the reasons really 

hig'hlights pleading infirmities which could potentially be 

corrected the second is fatal. 

First, the plaintiffs do nbt provide any basis impressing a 

trust upon properties to which no promise had been made and to . 

which they maintained no interest (cf .. , Finley v. Hughes, 106 

F.SUpp. 355 [Eastern District of Soµth Carolina, Columbic1 

Divisitin 1955]). The caae cited by the plaintiff, Jiang v. Hu, 

2018 WL 1609508 [Supreme Court New York County 2018] does not 

stand fbr the proposition that a c_onstructive trust can be 

itnpressed upon property to which the plaintiff's assert no 

ownership interest. In Jiang, the plaintiff purchased an 

apartment for he.r: daug!)ter and son-in-law. The three 9f them 

signed the contract, howeverr the m:othe.t :provided all the funds. 

Whert the daughter and son...,in-law commenced divorce proceedings 

the mbther moved seeking to impress a constructive trust on the 

grounds she was really the owner of the apartment. The court 

rejected j:he son-iµ"-la)'l' s arg'\.lment that "since. the Mother did not 

9 
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hold an interest in Apt. 29E prior to the conveyance to the 

Defendants, a con:;;tructive trust cannot lie'' holding that "a 

prior interest in the property is not a prerequisite to finding a 

constructive trust;, Cid).. That. conclusion has no releyance to 

this case whe:re the defendants made absolutely no promise to the 

plaintiffs concerning other properties~· Further, urr v. 

Tesalona, 2011 WL 13302231 [Eastern District of New York 2011] 

did note that a constructive trust can be ,impressed upon property 

where th.e party had no prior interest. However, the court was 

quick to qualify that such rule only applied where the party did 

"contribute funds, time or effort to tbe property in reliance on 

a promise to share in some interest i:n it" (id). Thus, there ate 

no cases that squarely hold that where funds are afforded for one 

property but a:re improperly utilized to purchase other property 

for which no promise or reliance exists; that a' constructive 

trust can be i1npressed upqn the other property. Indeed, the 

cases indicate no such trust is possible. 

Moreover, it i.s improper to seel<: a co.nstructive trust ahd a 

notice of pendency merely to secure business dept (Deane v. 

Superior Court, 16.4 Cal. App. 3d 2 92, 210 Cal. Rptr. 4 0 6 [Court of 

Appea,l, Fourth District, Division 3 California]). As noted, 

there is no dispute that none of the properties purchase<i with 

. . . 

plaintiff's funds were ever promised to thern or that they had arty 

interest in them at the tiwe th~ iri~e~t~~nt ftinds were 

10 
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transferred to the defendants. Indeed, the plaintiff's concede 

the entire purpose of impressing any constructive trusts is to 

secure the properties to recover any of the investment funds • that 

were misappropriated. Thus, plaintiff's admit tllat "without the 

imposition of a constructive trust, Defendants would find a way 

to ensure an inability to pay ahy monetary judgment" (see, 

Plaintiffs' Memorandum .of Law in Opposition to Defendants' Motion 

to Dismiss/Cancel Notice of Fend:ency, page 8 [l'-IYSCEF #98] .J. 

Thus, the whole basis seeking to impose constructive trusts ahd 

notices of p~ndehcy are merely to try and freeze defendant's 

properties to secur~ recpvery .of the. ftinds witho~t the nee4 to 

.endure. the uncertain success of a money judgement. That is an 

improper basis upon which to impress any constructive trust. 

Second, even if the above fatal reasons would not be 

present, in order to impress a constructive: trust ''it is 

necessary to trace one's equitable interest to identifiable 

property in the hands of the purported constructive trustee;, 

(Rogers v. Rogers, 63 NY2d 582, 483 NYS2d 97 6 [ 1984]) . The 

Amended Complaint does not even attempt to trace any of 

plaintiff's funds to any specific property and rnerely asserts a 

constructive trust upon scores of properties merely because 

defendant Strulovitch owns entities that own those properties. 

Surely, this is an improper way in which to impress a 

constructive trust over any property. This infirmity applies 

11 
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equally to the funds sought based upon schemes 4 and 5. In any 

eyent; based on the foregoing it is cl~qr that there is. no basis 

upon which to ~m:press any constructive trust. 

Equitable liens grants the plaintiff a security interest in 

property artd are generally imposed to prevent unj_ust enrichment 

{D~partment of Army~- Blue rox Inc., 525 U.S. 255, 119 S.Ct. 687 

[1999] l, "The· traditional distinction between a constructive 

trust and an equitable lien is that the beneficiary of a 

constructive trust receives complete title to the asset whereas 

the holder of an E!quitable lien receives only a lien on the asset 

through .which it ma,y satisfy a money claim(' Cin Re Flanagan, 503 

F.3d. 171 [2d CiL 2007)). T).:iu.s, an eqi:.lit~ble lien i.sproper :i...n 

favor of a plaintiff "where due to the nature of his or her 

relationship with a propertx owner, has relied t1pon that owner's 

unfulfilled promise to convey the property, and as a result has 

expended funds to preserv-e or improve it in anticipation of the' 

coriveyancel' (see, Keane v. Keane, 193 ADJd 838, 148 NYS3d 145 [2d 

[)ept., 2021]). However, an equitable lien requires an express or 

implied contract "Q<)ncerning specific property wherein there is a 

clear intent between the parties that such pro_perty b.e held, 

given or transferred as security for an obligation" (Datlof v. 

Turetsky~ 111 AD2d 364, 48~ NYS2d 353 [2d D~pt., 1985]) ~ Iri 

Datlof, the plaintiff sought ;an equitable lien on defend_ant' s 

property since defendant bm1ght the home with funds .loaned by the 

12 
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plaintiff which were never repaid. The court held no such 

equitable lien was possible b.ecause even i:f the defeIJ..darit had 

p±omised to repay the lpan irom the ptboee4s of the sale cif the 

home "an agreement to pay a debt out of a designated fund does 

not operate to create an equitable lien upon the funci" (id). 

Agai~, in Liselli v. Liselli, 263 AD2d 46B, 693 N~YS2d 195 [2d 

Dept.; 1999] the plaintiff sought to impose an equitable lien 

upon property purchased by the defendant with funds loaned by the 

plaintiff. The court concluded that a failure to pay money owed 

does not give rise to an equitable· lien. The court .explained 

that "the .Court of Appeal$ has observed t,hat, 'an equitaole lien 

iis ciependent upon some agreement express or implied that there 

shall be a lien on specific property r "\' and that ah equitable 

lien "'requires an express or implied contract concerning 

specific property wherein there is a cLear intent between th~ 

parties that such property be held, given or transferred as 

security for an obligation'" (id). Of course, where the evidence 

demonstrates that funds were expended in anticipation of future 

ownership b.ased upon, a promise then an equitable lien would be: 

proper ( s .ee, Rock v. Rock,. 100 AD3d 614, 953 NYS2d 165 [2d Dept., 

2012]). Ih this ca:se, clearly~ no such promises were made and no 

expectatitms exist concerhiri.g any of the defenda11t properties. 

Tt is true that in a decision rendered by this court in Angel v. 

Strulovi tch, ( Index #500827/20 dated December 2, 2020) the court 

13 
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entertained the possible existence of anotner type of equ,itable 

lien where a debt is pwed ari.d equity demands certain prqperty 

stand as security for payment for the debt. Howeveri further and 

greater analysis reveals there ,are no cases in New York that have 

espoused the existence of such a broad definition .of an equitable 

lien. Notwithstanding Schwartz v. Schwartz, 2014 WL 6390316 

[E. D. N. Y. 2014] which seems to have adopted the existence of this 

other type of equitable l;i.en, clearly, the .guidance of the Second 

Department, which directly binds this court, has riot embraced an:{ 

other type of equitable lien, Therefore, based on the foregoing, 

the motion seeking to dismiss the con.;;tructive trust and 

equitable lien claims are granted. Consequently, the notices of 

pendency on all the properties are hereby vacated. 

Next, it is well settled that to establish a claim for 

conversion the plaintiff m1.1st show the legal right to a-n 

identifiable item or items and that the defendant has exercised 

unauthorized control and ownership over the items (Giardini v. 

Settanni, 159 AD3d 874, 70 NYS3d 57 [2d Dept., .2018]). Further, 

conversion carries a three year statute Qf limitq.tiop_s, whi.ch 

accrues when the conversion takes place (Sieglerv. Lippe, 189 

AD3d 903, 137 NYS.3d 429 [2d Dept., 2020]) .. There is nci dispute 

the conversion accrued more than three years before the 

commencement of the laws,uit, The plaintiff's argue that the 

''defendants continued to use Plaintif'f s' investment funds to 

14 
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develop these. properties and to make mortgage payments on these 

properties within three years' from when this action was filed" 

(see, Plaintiffs' Memorandum of Law in Opposition to Defendants' 

Motion to Dismiss, page 13 (NYSCEF #72]). However, there ,is no 

such doctrine that allows the statute of limitations to extend 

beyond three years merely because the funds remain converted. 

Therefore, the motion seeking to dismiss the conversion claim is 

granted. 

Nex:t, '\th,e right to an accounting is premised upon the 

existence of a confidential o.r fiduciary relationship and a 

breach of the duty impos.ed by that relationship respecting 

property in whic.h the party se.eking th,e accounting has ati 

interest" (see, J;..;K Apparel Sales company Inc., v. Jacobs, 189 

AD3d 1011, 138 NYS3d 80 [2d Dept., 2020] ) . The plaintiffs :do not 

mi:d .. ntain c3 fiduciary relationship with any of the corporate 

defendants. Therefore, the motions seeking to dismiss this cause 

of action as to all the moving corporate defendants is granted. 

Concerning unjust enrichment, it is. well settled that a 

claim of unjust enrichment is not available when it duplicates or 

replaces, .a conventional contract or tort cli:ii;m ( see, Corsello v. 

Verizon New York Inc., 18 NY3d 777, 944 NYS2d 732 [2012]). As 

the court noted "unjust enrichment is not a catchall cause of 

action to be used when others fail" (id). Consequently, the 

riiotion seeking to di.smiss the :c=laim of unjust enrichment is 
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granted as to all moving defendants. 

Turning to the ¢la:ims for fraud, it is well sett.led that an 

action based on. fraud .must be commenced within "the greater of 

six years from the date the cause of action accrued or two years 

from the time the plaintiff ... discovered the fraud., or could with 

reasonable diligence have discovered it" (CPLR §213 [BJ) • 

Further, to succeed upon a claim of fraud it must be demonstrated 

there was a material misrepresentation of :fact, made with 

knowledge of the falsity, the intent to induce reliance, reliance 

upon the misrepresentation and damages {Cruciata v. O'Donnell & 

Mclaughlin, Esgs, 149 AD3d 1034, 53 N1($3c:l 328 [2d D.ept~, 20.17] ) . 

These elements must each be supported by factual allegations 

containing details cc:mstituting the wrong alleged (™, JPMorgan 

Chase Bank, N .A. v. Hall, 122 AD3d 576, 996 NYS2d 309 [2d Dept., 

2014}). Thus, pursuant to CPLR §3016(b) to plead fraud the 

cqmp19 int must "sufficiently detail the alleged conduct" and 

contain fact that "are sufficient to permit a reasonable 

inference of the alleged conduct;, ( Pludeman v, Northern Leasing 

Systems Inc., 10 NY3d 4.86, 860 NYS2d 422 [2010]). 

However, where a olaim to recover damages fo.r fr:aud ".is 

premised upon alleged breach cf contractual duties and the 

supporting allegations db not concern misrepreserttations which 

are collateral or extraneous to the terms of the parties 

agreement, a cause of action sounding ih fraud does not lie" 

16, 
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(McKernin v.Fanny Farmer Candy Shops Tnc., 176 AD2d 233, 574 

NYS.2d 58, [2nd Dept., 199i]). It is true that a 

misrepresentq.tion of a material fa,ct th.at is collateral to the 

contract which induces the other party to enter into the contract 

is sufficient to sustain an action o.f fraud and is distinct from 

the breach of contract clairn (Selinger Enterprises Inc., v. 

Cassuto, 50 AD3d 766, 8 60 NYS2d 533 [2d Dept. , 2008] ) . However, 

where the misrepresentation refers only to the intent cir ability 

to perform urider the contract theh such misrepresentation is 

duplicative of the breach of contract claim(~, Gorman v. 

Fowkes, 97 AD3d 726, 949 NYS2d 96 [2d Dept., 2012}). Generally, 

for a fraud claim to be coliateral to a breach of contrac:t claim 

t:he misreprer;,entation must consist of a present fact that is 

unrelated to tne precise terms of the contract itself. Thus, in 

American Media Inc., v. Bainbridge & Knight Laboratories LLC, 135 

AD3d 477, 22 NYS3d 437 [Pt Dept., 2016] the plaintiff sued 

cie:f~ndant for advertisements it placed in various periodicals 

without receiving payment pursuant to the contract:. The court 

held misrepresentations made by the defendant wete not 

duplicative of the. breach of contract claim. Specifically, the 

principal of the defendant made statements that he loaned the 

def~ndant suff~cient fund& tb cov~r the advertising ~*penses 

thereby inducing the plaintiff to enter into the contract. Tl1e 

court noted :those misrepresentations were collateral since they 

17 
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were misrepresentations of present facts, namely that the 

defendant had sufficient funds. Further; these misrepresentations 
. . . . 

were collateral to the actual terms of the contract which 

involved placing advertising in pl<:1intiff' s pe•riodicals (~, 
. . . 

also, Deerfield Communications Corp. ,, v. Chesebrough Ponds Inc. ; 

68 NY2d 954, 510 NYS2d 88 [1986]). Thus, the critical 

distinction wh~the~ a fraud tlaim is distinct from a breach of 

contract claim rests upon the following criteria; The first is 

whether themisrepr.esentaticin coricerris a future intent to perform 

or whether the statement misrepresents present facts ( see, Wylie 

Inc .• v. ITT Corp., 130 AD3d 4:38, 13 NYS3d 375 [1st Dept., 

2015]}. If the misrepresentation concerns present facts it will 

gener~lly be considered collateral. !f the misrepresentation 

concerns a future intent to pe.rform then it.is ge:perally 

duplicative of a breach of contra.Ct claim. This does not mean 

to imply a fraud claim reg.arding future conduct can never be 

distinct from a breach of contract claim. It surely can where 

the promise is collatera,l to the contract {~i Fairway Prime 

Estate Management LLC v. First American International Bank, 99 

AD3d 554, 952 NYS2d 524 t p t Dept., 2012]) . Moreover, even if 

the misrepresentati9n concerns a present statement o.f facts, 

those facts must touch a matter that is not the subject of the 

contract. Therefore, if the promise or misrepr.esentations 

"concerned the performance of the contract itself, the fraud 

18 
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claim is subject to dismisBal as duplicative of the claim for 

breac.h 9f qontract:" (HSH Nordbank AG v. UBS. AG, 95 AD3d 185, 941 

NYS2d 59 [Pt Dept., 2012]); 

In this case any misrepresentations made were surely also 

contractual obligations. The misre.IJresentations are . found in 

Paragraph 184 of the Amended Complaint. That list of 

misrepresentations are all .matters that are contd,ined within the 

contracts entered between the parties. Therefore, the motion 

seeking to dismiss the fraud claim is granted. 

The cause of action for breach of contract remains viable 

and .any motion eieeking to dismiss any brieach of contract claim 1s 

denied .. 

Turning to the RICO claims against all defendants, to 

succeed on a RICO claim, the moving party must demonstrate three 

elements: (1) a violation of the RICO statute, 18 U.S.C. §1962; 

(2) an injury to business or property; and (3) the injury was 

caused by the violation of section 1962 (Spo61 v. World Child 

Int' 1 Adoption Agency, 520 F. 3d 17 8 [2d. Cir. 200HJ). Under 18 

u.s.c. §1962(c) it is unlawful for any person employed by or 

associated with any enterpti.se engaged in, or the activiti.es of 

which affect, interstate or foreign commerce, to conduct or 

participate-, directly or indirectly, in the conduct of such 

enterprise's affairs through a pattern of racketeering activity. 

Racketeering activity is defi~ed as any activity inclu,ded within. 
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18 USC §1961(1). That statute includes within racketeering 

activity "wire fra1,1d;' (id) . 

However, in addition, to establishing. rack:eteering, the 

plaintiff must demonstrate the defendants engaged in an 

enterprise. A RICO enterp;rise is ;'any individual, partnership, 

corporation, association, ot other legal entity, and any union or 

group of individuals associated in fact although not a legal 

entity" (see, 18 USC §1961 (4)). Thus, the 'enterprise' mu.st:.. be 

an entity "separate and apart from the pattern of activity in 

which it engages" (United States v. Turkette, 452 us 576, 101 

s.ct 2524 [1981]). Thus, in Goldfine v. Sichenzia., 118 F.Supp2d 

392 [.S. D. N. Y. 2002] the cot1rt held. th.at "in a fraud-based RICO 

claim, if the sole purpose of the alleged e·nterprise is to 

perpetuate the alleged fraud, there can be. no entE!rprise for RICO 

purposes" ( id) . 

In this case the entire purpose of the enterprise was to 

defra;ud the plaintiffs. There has been no evidence presented the 

enterprise served a purpose other than to engage ih the alleged 

fraud (Goldfine, supra). Indeed, the Amended Complaint asserts 

that "the Enterprise was organized througn, interalia, a serj.es 

of legaliy cre~ted entitLes that were mahipulatedby Mr. 

Strulovitch and Mr. Oberlander, in order to illegally obtain vast 

sums of money from the Plaintiffs through fraudulent 

mistepres.entations'i {~, .funended Compl<?-int, 'l[149}. 
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Thus, according to the Amended Complaint the enterprise was 

created merely to defraud t:he plaintiffs. Upon th0.se 

representations ~h~ plaintiff bas faile~ to ¢emonstr~te the 

existence of an enterprise. In opposition, the plaintiff's 

merely assert that "plaintiffs alleged that Defendants. initially 

used .funds they stole from Plaintiffs to purchase property for 

their .own property portfolio instead of using it to 

purchase/develop the agreed investment prdpetti:es and that they 

then exacerbated the injury to Plaintiffs by spending millions of 

dollars developing: their own property portfolio and paying tl1e 

mortgage on th~ir owr1 portfolio while_ neglecting the investment 

properties a:nd . allowihg the investment properties to fall into 

foreclosure;' (~, Plaintiffs' Memorandum of Law in Opposition to 

Defendant 31 Brooklyn LLC 1 ~ Motion to Dismiss, page 17). While 

that allegation may prove true it does not satisfy the RICO 

statute. consequently, the motion seeking to dismi$s the RICO 

causes of action is granted. 

so ordered. 

,ENTER: 

Dated: January 27, 2022 
Brooklyn, N. Y. 
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Hon. Leon Ruchhlsman 
JSC 
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