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At an I.A.S Term, Pa11 8J. of the Supreme Court 
of the State of New York. held in and for the 
County of Kings, at the Courthouse. al rivic 
Center. Brooklyn, New York, on the rofi.-day 
of r::..~,ay.:.:r~, 2011. 

SUPREME COURT OF Tl IE STATE OF NEW YORK 
COUNTY OF KINGS 
PR 1<: SENT: HON. INGRID ,JOSEPH, J.S.C 
-------------------------------------------------------------------------X 
Dina Kislin, 

Plaintiff. 

-against-
Ncw York City Transit Authority, Metropolitan 
Transportation Authority, B & S Tron Works. LLC. and 
the City of New York 

Defendants. 
-------------------------------------------------------------------------X 

Index No.: 505671/2021 

Decision/Order 

Recitations, as rl.'quired by CPI.R § 2219(a), of the- 1,a1uirs considered in the re,·icw of plaintiffs motion 

Papers NYSCEF Nos. 

Notice of Motion/ Allirmation/ Affidavit/Exhibits 8-22 ---
Opposition/ Affirmation/Exhibits Annexed ______ _ 24-26 

---·· ·---
Reph· ________ -··- __ ------·-·-- ___ _ 27 ----· 

Defendants. New York City Transit Authority. Metropolitan Transportation Authority. 

and the City of New York r•City Delen<lants") move (mot.seq. I) pursuant to CPLR 3211 and 

General Municipal I ,aw * 50-h dismissing the complaint in its entirety against them on the 

ground that Plaintiff: Dina Kislin ( .. Plaintiff.) foiled to comply with a condition precedent to the 

commencement of an action against delcndants when she failed to appear for a medical 

examination. 

City Defendants argue that under General Municipal Law (--GML'.)§ 50-h they arc 

entitled to demand an examination of the claimant relative to the occurrence and extent of the 

injuries for which the claims arc made. City Defendants state that Plaintiffs contention that she 

is not required to suhmit lo tl physical examination because it was improperly noticed is 

mcritlcss. City Defendants daim that GML ~ 50-h(2) requires that a notice of 50-h examination 

shall state the person before whom the examination is lo be held. the time. place and subject 
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matter and il'a physical e,a111in:1tion is required, The Cit) lkl1.'.1HL111ts positillt1 is that the plain 

lrn1gu:1gc or Lhe sL1tut1.· rcquire.s nnl: that the notice state if a physical C\ami11atinn is required. 

('it\ [)'--1''-'mbnts ,l\er that thL'I\.' i.'i 1H1 L'Ollditi(Hl tlut \\a1\es thL·ir entitlement tn demand an 

c,,1min:1Lio1111·c1 medical e\a111inatio11 lws 11,1t hCL'II schedukd within ninety \90) da:s n!'thc "0-h 

hL·ar1nµ. City DL·kmL111ts also sLttc thdt the PL1intitl is tl( 1 t c11titlcd to rl'fusc l,l .ipJ)L\tr !()t' :1 

physical e\amin:1(1011 has1:d on till' fact th;1t the noticL' \\as delivered \ia email. The Cit: 

lkkndants dcknd this pusi!i()ll hy stating that the statue's explicit spccit1catio11 of \\hich 1:pcs 

or mail ar'-' ;1ccL·ptahk for scn·iL'C upnn umcp1'L'SL'ntcd parties !'ollo\\ed by the co1npktc Lick ot' 

,tny spL'L'il1cit\ as tu which mail i.s acceptable up()n a claimant's altorllL'Y imlicatcs an intent ot' 

tile k·µislaturc th:1t :ill types \lr mail ( including clllail) ~ire acceptable. ( 'it) Iklcndants, 

;t!tcrn:11 iH·I:,., slcilc that l'\ en i I it \\dS improper plaintiffs <::()Ullscl ;ickn(n\ !edged receipt ot' the 

!l()(iCL', 

Plaintilt' in uppositi1 ,11 to the ( 'it:, Dekmb11ts nwtion states that her claims against the 

Cit\ Dckndants :trc go\crncd hy Public \ulhnril\ 1~m ("P;\J ") ~ 1.,l., and~ 1276 and not 

(i\11 ~ 50-h PlaintilLtr_l'.llL' that Courts Pnly apply Ut\11 ~ :'iO-h to nrnnicip:1li1ies or \\hen ,l 

statull' L''-:plicit!y inrnrporatl's it hy rclcrc1icL·. Plaintiff cites I lernandc7 v. NL'\\ Yurh. City Transit 

,\uthority 2--1" '\JYS2d --13 (Sup.Ct. :\C\\ York Cot1nly I()(,'\) which was at'l1rnwd hy the First 

Lkp,1rtmcnt 20 1\d2d (J(;8( I Dept I <J(i--1) ho!din!:'. that there is 110 prohibition in that .s.;cction to the 

c11111111e11Cc111ent ot clll actillll 1111111 C1)mplia11ce \\ ith till' dunam! for examination :is pnn ided in 

sCL:ti,)n :iO-h ()f (it\11. PLti111illclairns that th'-' courts h,t\C consistently applied P:\l ~ 1276 to 

the :\ff.\ and P. \]. ~ 1212 to the I\ YCI ,\. Plaintiff rn1phasil.l'S that !hi.'. uni:- n:lcrcncc to the 

(i\11 inP,\l ~~ l:212and 127his(\l(i\11 ~:iO-e\\hichJKTtainstotlicnuticcrcquirctncntand 

nn( :1ulll\lri1i11g ;i physical ex:11ni11ati()ll Pi' claimant .ts ;1 condition prcccdcnl. Plaintiff argues that 

n,,:n il(i\11. is tlH: 8,0ffrninµ. statute th!.'. demand !()r a physicil cx;1rni11atio11 is d,:tecti\e and 

impro1~L·r since it was 1wt scned \\ithin !llncty (\){)) days alter Nmemhn ,, 20:20 1 and did nnt 

in\.'ludc :1 date rur the physicil c,:11nin:1tiu11. PL11ntitLtls1) hi!:,'.hlights tlK fact that although the 

City of New York defendant is a movant in this motion it never demanded that Plaintiff appear 

for a physical examination 

The City Defendants reply and state that the actions against City of New York is 

governed hy GML * 50-h and that the notice of 50-h Hearing dated July 14, 2020 was sent to 

1 This is the date the Governor Cuomo's Executive Order tolling judicial matters was lifted. 

2 

[* 2]



FILED: KINGS COUNTY CLERK 02/18/2022 09:50 AM INDEX NO. 505671/2021

NYSCEF DOC. NO. 29 RECEIVED NYSCEF: 02/18/2022

3 of 4

Plaintiff and it <.h:manded that Plaintiff appear for an independent medical examination following 

the complctinn of the 50-h hearing. The City Defendants defend the position that the City of 

New York Dclcndant never demanded that Plaintiff appear for a physical examination by stating 

that it was a law ollice error when the Notice of physical examination <lid not include the City of 

New York as a named defendant. The City Defendants state that Plaintilrs counsel knew that the 

Ropers Majeski P.C. was representing the City Dcfondants when its notice to conduct an oral 

examination dated March 4, 2020 was served. The City Defendants allege that this law office 

clerical error should not absolve plaintiff from her statutory ohligation to appear l<.lr a pre-suit 

physical examination. 

A party who has failed to comply with a demand for examination pursuant to General 

Municipal Law § 50-h is precluded from commencing an action against a municipality 

(lkmout(r ,. ( 'mmly o(JJ'estchester. 40 AD3d 896, 897 f2d Dept 20071). The term --municipal 

corporation," as used in this chapter, includes only a county, town, city and village (General 

Municipal Law § 2). Public Authorities Law§ 1276 governs actions against the MTA and its 

subsidiaries (Rose\' ,\f,,1ro :\'. Commuter R.R., 143 AD2d 993. 994 f2d Dept 1988)). Unlike 

General Municipal I ,aw § 50-h, there is no provision in Public Authorities Law § 1317 which 

precludes a claimant from commencing an action before the ... examination is held under Puhlic 

Authorities Law§ 1317(4) (/'i<:kens v Capital Dist. Transp. Aulh., 209 AD2d 855. 85613d Dept 

1994 J). Nor can it be held that section 1212 of the Public Authorities Law must be read in light 

of the pn.wisions of section 50-h of the General Municipal I ,aw. Section 1212, insofar as it refers 

to the General Municipal Law, does so only with respect to section 50-e and the serving of 

notice (Hernande::::,, New York Cily 'lhmsit Authority., 41 Misc 2d 123. 124 fSup Ct 19631, affd. 

20 A 02d 968 11 st Dept 1964 I). 
After a review of all the documents submitted the court finds that GML§ 50-h demand 

requirement is only applicable to municipalities and MT A and NYCT A arc public authorities. 

Herc. the demand sent to plaintiff was sent on behalf of New York City Transit Authority and 

Metropolitan Transit Authority only. The City Dclcndants· attorney asks the Court to deem that 

the demand was sent from all City Defendants including the City of New York. however the 

notice of the GML §50-h demand f<.lr physical examination only stated the '·Defendants 

'Metropolitan Transportation Authority' and 'New York City Transit Authority· ... hereby 

demand that Claimant Kislin he submitted to an evaluation hy the following Orthopedic 
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Spc·ci;tlist desig11;1ted by lkkndants" in the body uf the notice. ,\uuitionally. the attorney's 

signature \ltl the nolicL· \\:ts onh frum the atlurllL')' !"ur Lkfcndants i\ktn,p<i]itan Tra11sp()r(atio11 

,\utliurity :ind "-it\\ '{ork City Transit Authority The Cit:,. ol i'\L'\\ 'r'urk Defendants ,,h()Se namL· 

:1p11c:1rnl in the captiun of the action ,,nc 0111itkd t,,icc !"mm the notice \fr,remer. the initial 

notice ,i!"Cii\11 ~0-h hearing which tirst (.kmandcd a physical c,amination alter the hearing also 

did not incluck the City ol 1\n, York as the Dc!cndant makint1 thc Jcma11d. Thus. the City 

Dct',_·mLmts :m.: not L'lllitkd to ;i dismissal uf Plaintilrs complaint pursuant to CPI .R ~211 . 

. \ccurdingl:,. Dck11da11t's motion lo dismiss is denied. 

I his constitutes the dL·cisiPn and order ot" the court. 
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HO:\. 11\(.(MI) .JOSEPH 

JSC 
Hon. Ingrid Joseph 

Supreme Court JuaUce 
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