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At ;i11 I..,\ S fcnn. E.i.!It 81 \•f the Suprclllc Ct,Lll't 

tlftlic State of NC\\ Y\1rk. held in and ft_1r the 

C,,unl\ uf k:illl..'."· at the Comlh\l11sc. at CiYic 
Cc11!e;·, Bn1ukl~n. l\Jc\\ Y\,rk. on the ~\!a:, 
.,,· f . ( /' · [' ,.,1 ''()1'1 

\ I I 'c '; ·,__ l{ ct '- l - -- ' 

Slll'Rl\11 COl IZT 01-' Tl If-" ST;\ Tl· Of '\L\\' YORK 
cm''\ I Y 01 Kll\(iS 
I' H. F SENT: HO:\-. l'l(;t.UD .JOSEPH. J.S.C 
-------------------------------------------------------------------------.\ 
.lt,an I .:inc \lorris. 

Plaintiff. 

-against-
1 kr:ild Cenlcr f)cpart1m:nt Stnrc ()f '\ Y ,I I C. 
.,\rncrican I ndustrics lurp .. Sal\\;\) Sen ic1:';. LLC. and 

.\tla11tic I lnistirit'. and Scaffold 
lkkndants. 

-------------------------------------------------------------------------X 

I nde,; Nu.: 5081131/2017 

Dcl·ision/() rdcr 

Recitation, as rcquin·d by CPLR ~22 t<)(a), of tin· papcP, n111sidl·rcd in the rcvil'\\-' of 

the l\lotion(s): 

l\1pcrs Numbered 

Urdcr to Silo\, Cathc and 

Affid,n irs,Affinnarions Annc,;cd ............... . . .. ]_ ::: 

!\11'>\\Cri11,L'. !'aper,, ... 

Plaititd'f. Jane lane l\lorris ("Plaint!IT' or "\1s. \1orris"l lliO\C.s l'nr surnrnan j11dgmL'.nl 

,lll the i:,;:,;uc ol'liabi!it~· again"t the Jct'cnd;rnts. lkr,1ld Center Department Ston: oll\Y. 

I IC.("l lerald lkpart111rnt StorL·") American lndustric'S C,)rp. (",\mcrican Industries"). Sat\\ay 

Sen ices I!.(' ("Sal\\ay") :rnd :\tLrntic [l()isting and Scaffold ("1\tlantic .. L 

PL,intiffcrnnrncncL·d this action tn rccu\'Cl' damages !'or injuric:,; :illcgedly su:,;taincd nn 

,\r,ril 2. 201 '.'. \\·hen she tripped :rnd kll mer an anchor bolt that :,;he alk.:;cs \\els 1wgli).'.Cntly left 

on a si<l1::walk locakJ iu fronl or I 2{J3 Broadway. DdcnJant lkr;_ild lkpartmcnt Slorl' i:,; the 

O\rner of the premises lm:ate<l at 1293 Broadway. I Icrnld Department Store hired defendant 

American Industries as general contractor to perform construction work on the premises. 

American Industries suhcontracted with Satway and Atlantic tu install and remove the sidewalk 

kncing and scaffolding. 
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!Vis. rvlorris arglli..'S thar since I lnald Lkparlrnent Store is the m,ncr nf the premises 

,1hutti1112 the sitlc\\alk \\lh:rc she tell. they arc k1hlc tiir her injuries purs11a11t Ill \:YC 

.\dmi11istrati\1..' Code q 7-210. ]9-1::;2(a)((1) and l<J-l:"2)a)(8). Pbi11titrs prokssi()Jlal e11gi11eer 

-.:\pert ,,·itne:--:-,, Vi1Kent Pici. opined in his alfofa\'1t ,, ith a rl·asonahlc degree of engineering 

l·enai11ty tint the sid ... ,,,alk C\lnditinn as it existcd (lll llli..' date o!' 1hc accident and the 0\\111.-r·,, 

l~lllllrL' to pre,ent the dl'li.:ct did not cu111pl:, \\ith tile requirements in 0:) 7-210(a), li../-1)2(a)(6L 

19- 1 S 2( ,\ H 8) and the 1\ 'y'(' Department of Tr,mspPrtatwn 11 iglm ay I~ u ks SS.1-(J\.I( !'){ I ) a11d 2-

0lJ11·)() H, i) as they n:lati: to sidewalk maintern111,:c :n1d rcpairs 1. \Ir. Pici st;itcs 111 his ,1ftida, it 

that becaus'--' thc anchor b()]l was 1101 pro11<..'rl:, ri:mo, cd from the sidewulI-: \\ hen the ti..'1npor,1rY 

L·,111structilln \\as ri:rnmed it resulkd in an uncxpccted condition. I k further reports that s;1id 

cnnditi()tl \\:ls a de!t·ct th;1l cunstitulcd a dangen1us tripping hazard and ,,as a \'iolati(in of\lYC 

Build111g C(1Lk 0 ,1()7 l) \\hich 1n1uires puhli..: propert) to h1..' kit in :ls goud a condition 

l~illo,\ing tli1..· cu111pkli(111 oftl1<..' c(1nstruction ur dcmoliti()ll ,,ork as it was hdorc such \\Urk ,,as 

c\1111rnc·nc1..·d~. 1\1s. \lmris slates tlwt Ddt·11dan1s· ,iobtions an: 11cglit::1encc per s1..·. and she citi..'s 

U!iot 1· ( ·i11 of .\T. ()5 \!Y:2d n0.7'7 (2001) in support ot' the argumrnt. Ms. !Tarris allcgi..·s that 

all of the Lkkmbnts h;id actual notice th;it anchor hnlts were negligently left on the sidc\\alk. In 

support 1)f this 1wsition Ms. Harris submits cxamin:::ition hc!<nc trial ("FBT'') tcstirnon:, or \1r. 

\kncndo. ,,h11 \\as the C hie!' Fnginccr :rnd Building \,lan:.iger :it 129--1, lho;1J\,ay. Mr. 

\kncndo alt1..'stcd tll the Lid that he disC\WCrcd i..'ight (8) other :mchor bolts ltke tht allL'gL·d 

:ull'h(ir h-il1 that pluintit't" tripped on. c:-.:tcnding frrnn tlw sidewalk'. l\fr. 1\knl'lldcL also lcstilicd 

that lie spPKL' \\ ith a rqXL'ScntatiYc ()f ,\ mcrica11 I ndu:-,tries, Sa !'way and 1\ t !antic abnut remo, ing 

the bl1lts sinCi..' !he) created a tripping hazard 1. I\Li. \,J()rris maintains that despite the fact that all 

dekmLmts had actual notice nt' th,: defect 11\me or thl' dcknd;mts currceli..'d the dckct. 

\ddi1io11ally. \ts. r-.f()rris claims that S,dway and :\tlantic arc liable since they \\ere 

-;1tbu111tractors ,rnd crcalcd the det'ectiYc side,\:1lk condition l\1s. l\.forris alkg1..·s; that .\111erica11 

the subcontractors completed their work. In a reply to co-defendants Salway and Atlantic's 

opposition, Ms. Morris highlights the fact that Mr. Menendez testified at his EBT that Salway 

1 Exhibit MP. 37-41 
1 Exhibit M P, 35-41 
'Exhibit F P. 46 line 24-25, p 47 line 2-23 
4 Exhibit F P. 53, line 25, P. 54 lines 2-9, P. 56 lines 23-25 P. 57, lines 2-7 
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and Atlantic removed the sidewalk shed around the time of Plaintiff's accident which 

corroborates the testimony of Mr. Collins stating that the sidewalk shed was only recently 

dismantled and n:movcd5. Ms. Morris points out the fact that at his examination before trial 

Safway·s and Atlantic's witness. Julian Aleman. the carpenter foreman of Safway Atlantic could 

not recall where the sidewalk shed was placed nor did he have personal knowledge of when the 

sidewalk shed was installed or dismantled and he testified that he only inspected a portion of the 

sidewalk''. Ms. Morris in a reply to Herald Industries' opposition state that whether a defect is 

open and ob\'ious is relevant solely to plaintiffs compamti\'e negligence and not whether 

Defendant is liable. 

Defendants l lerald Department Store and American Industries oppose plaintiffs motion 

through their attorney's affirmation stating that they arc not liable for Ms. Morris' alleged 

injuries. Defendants I Jerald Department Store American Industries allege that 

defendants/subcontractors Safway and Atlantic arc liable since they created the condition that 

caused Plaintiff lo fall. Herald Department Store and American Industries claim that Satway and 

Atlantic wen: directed to remove the protruding bolts and were responsible for returning the 

sidewalk to the pre-construction condition. Herald Store and American Industries maintain that 

the condition was open. obvious and readily observable. I lerald Industries claim that under 

/\dministrati\'e Code Section 7-210 abutting landowners are not required to maintain curbs, tree 

wdls. pedestrian ramps. roadways or other city-owned property outside the scope or the 

definition of sidewalk. 1 lerald Industries states that Section 7-210 docs not supersede pre­

existing regulations. nor does it impose liability against abutting landlords for conditions beyond 

public sidewalks such as temporary sheds. I Icrald Industries avers that the only exception is 

when the landlord created the condition which did not occur in this situation. Herald Industries 

maintain that generally a principle is not I iable f'or the acts of an independt=nt contractors since 

the principal cannot control the manner in which independent contractors perform their work. 

I krald Industries state that none of the exceptions to that general rule is applicable here since 

I k·rald Store and ,\rncricun Industries were nut negligent in sl·kctiug. ins(ruc!ing. or supcn ising 

till· independent contractnr. till· independent contractor \\:IS not hired to du inherently dangcrnus 

wcHl. and 110 no11-dckg,1bk duly (·xistcd. 

cx:hibit F P 2'1 and Exhibit A 

b.hibit G P J°:, line, 2 5 
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Salway and Atlantic through their attorney's affirmation oppose Plaintiff's motion and 

state that the Plaintiff has not tendered sufficient evidence to demonstrate the absence or material 

issues of fact as to whether Safway and Alantic were the abutting property owners of the location 

on the sidewalk where the plaintiff alleges, she foll. Salway and Atlantic state that section 7-21 O 

orthe Administrative code of the City of New York imposes liability on property owners who 

fail to maintain city-owned sidewalks in a reasonably sale condition. Safway and Atlantic claim 

that they were hired to install a sidewalk shed on the site in 2013, two years before Ms. Morris" 

accident and returned to remove it between late 2014 and early 2015 .. prior to the accident. 

Sat\\·ay and Atlantic maintain that they were not pcrfom1ing any work on site on the day of 

Plaintiff's accident and had been oflsite for several months. Salway and Atlantic argue that there 

is also a question of fact as to whether Plaintiff fell because of tripping over a nut/bolt condition 

on the sidewalk or something else. Satway and Atlantic allege that at her EBT Ms. Morris stated 

that she never saw what she tripped on before or while tripping 7. Satway and Atlantic claim that 

Ms. Morris only surmised that she tell over a double lug nut forty minutes atlcr falling and utter 

her co-worker non-party witness Raymond Collins (''Mr. Collins .. ) identified to her what he 

hclicvcd she tripped on. In addition. Safway and Atlantic highlights the fact that Mr. Collins was 

walking ahead of her at the time of the incident and can only speculate as to the cause of the 

accident1\ Satway and Atlantic state that whether Ms. Morris tripped over a lug nut/bolt 

condition is a question of fact for a jury and not a matter of law to be determined by the court. 

Sat\\.'ay and Atlantic aver that there is also a question of fact as to who placed the nut/bolt 

condition on the sidewalk. Salway and Atlantic's non-party witness Mr. Aleman testified at his 

EBT stating that the claimed lug nut/bolt involved in the alleged accident is not one of the 

anchors that would have been drilled into the ground by Saiway to support their sidewalk shed or 

bolt(). Salway and Atlantic argue that the lineup of the nut/bolts at issue did not match Safway's 

sidewalk shed configurations. Safway and Atlantic also highlight the fact that American 

Industries· Director of Field Operations, non-party witness .James Korycinski, testified at his 

FBT that there were other entities like Kings County Waterproofing and Paladino that performed 

sidewalk work at or about the area where Ms. Morris foll. Futher, Safway and Atlantic claims 

7 Exhibit E P. 24-25 
8 Exhibit A P.28 
9 Exhibit GP. 30 

4 

[* 4]



FILED: KINGS COUNTY CLERK 02/18/2022 09:33 AM INDEX NO. 508431/2017

NYSCEF DOC. NO. 244 RECEIVED NYSCEF: 02/18/2022

5 of 6

that Mr. Korycinski testified that he inspected the sidewalk while and after the shed was removed 

and did not see any bolts left in the sidewalk. Safway and Atlantic maintain that they are not 

liable and that the landowner and general contractor arc liable. 

The proponent of a motion for summary judgment must make a prima facie showing of 

entitlement to judgment as a matter of law, tendering sufficient evidence to demonstrate 

the absence of any material issues of fact (Alvarez v Prospect Hosp., 68 NY2d 320. 324 

f 1986] citing Winegrad v New York Univ. Med. Center, 64 NY2d 851, 853 l 1985 J. Zuckerman'" 

City of New York, 49 NY2d 557. 562 fl980J and Sillman v Twentieth Century-Fox Film Corp., 

3 NY2<l 395. 404 I_ 19571). Failure to make such a prima facic showing requires denial of the 

motion. regardless of the sufficiency of the opposing papers (Wincgrad v New York Univ. Med. 

Center, 64 NY2d at 853). However. once this showing has been made, the burden shifts to the 

party opposing the motion for summary judgment to produce evidentiary proof in admissible 

form sufficient to establish the existence of material issues of fact which require a trial in the 

action (Zuckerman v City of New York, 49 at 562). 

Section 7-210 of the Administrative Code of the City of New York provides. in relevant 

pmt, that it is a duty or the owner of real prope11y abutting any sidewalk ... to maintain such 

sidewalk in a reasonably sate condition. Section 7-210 also provides notwithstanding any other 

provision of law, the owner of real properly abutting any sidewalk ... shall be liable fi.>r any 

injury to property or personal injury ... proximately caused by the failure of such owner to 

maintain such sidewalk in a reasonably safe condition. Failure to maintain such sidewalk in a 

reasonably sale condition shall include ... the negligent failure to remove snow, ice. dirt or other 

material from the sidewalk (Xiang F'i1 He,. Troon M?,I., Inc .• 34 NY3d 167, 171 [20191). Section 

7-210 imposes a nondelegablc duty of care and shifts civil liability from the City to out-of­

posscssion owners like defendants (Id). A contractor may be liable for an affirmative act of 

negligence which results in the creation of a dangerous condition upon a public street or 

sidewalk ( /)owning ,, .I Anthony Enlerprises. Inc .. 189 A D3<l 1541. 1542 [2d Dept 20201 ). 

,\lier an:\ i<.:w ur all th<.: documents the court finds that sccti(1n 7-"!.10 of" the 

.\dministrati\'C Cmk ot· the City ot" New \' ork imposes on f ktcndant I kr~tld Department Store a 

1101H.klcgahlc duty 01· care tn maintain the sidcw:tlk in a sal'c conditinn. Additionally. the cour1 

1-1mb th;11 there arc issues 01· Ltct as lo \vhc1hcr the remaining dekndants arc liahk. Sal\,ay and 

.·\tl:rntic raised an issue of foci as to \\hcther the hnlts found in the sidewalk were the bolts that 
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Safway and Atlantic used when constructing the shed. Plaintiff failed lo rebut these issues of fact 

and therefore. Plaintitrs motion for summary judgment on the issue of liability against 

Mfcndants American Industries Corp., Salway Services, LLC, and Atlantic Hoisting and 

Scaffold is denkd. Plaintiffs motion for summary judgment on liability against defendant 

I Jerald Department Store is granted. 

This constitlltcs the decision and order of the com1. 

6 

INGRID , S~>H 
~u on. Ingrid Jo,op11 

J.s.c. Preme Court Ju•tlce 
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