
Bokiev v 13th Ave. Retail Holdings 35, LLC
2022 NY Slip Op 30642(U)

February 22, 2022
Supreme Court, Kings County

Docket Number: Index No. 515721/19
Judge: Ingrid Joseph

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various New York

State and local government sources, including the New
York State Unified Court System's eCourts Service.

This opinion is uncorrected and not selected for official
publication.



FILED: KINGS COUNTY CLERK 03/01/2022 12:52 PM INDEX NO. 515721/2019

NYSCEF DOC. NO. 122 RECEIVED NYSCEF: 03/01/2022

1 of 20

P R E S EN T: HON. INGRID JOSEPH, JSC 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS 

At an IAS Term, Part 83 of the 
Supreme Court of the State of New 
York, held in and for the County of 
Kings. at the Courthouse, at 360 
Adams Street, Brooklyn, New York, 
on the 22nd day of February, 2022. 

--------------------------------------------------------------X 
ALISHER BOKIEV, 

Plaintitl: 

-against-

13TH AVENUE RETAIL HOLDINGS 35, LLC and KINGS 
COUNTY DEMOLITION. INC., 

Defendants. 

------------------------------------------------------------X 
13TH A VENUE RETAIL I IOLDINGS 35. LLC and KINGS 
COUNTY DEMOLITION, INC., 

Third Party Plaintiffs, 

-against-

BEST BUILD NYC. INC.. and MUI IAMMADJON 
CONSTRUCTION, INC., 

Third Party Defendants 
-------------------------------------------------------------------X 
The followin£ e-liled papers read herein: 

Notice of Motion/Order to Show Cause/ 
Pt::tition/Cross Motion and 
Affidavits (Affirmations) Annexed __________ _ 

Index No. 515721/19 

NYSCEF Nos.: 

70-79, 82-96 

Opposing Affidavits (Affirmations)__________ 110-113. 114-115 
Atlidavits/ Affirmations in Reply ____________ .:..;11._.9........._12=0=-------

Other Papers: ________________ _ 
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L p1rn the tiircg()ing: papers. plaintiff Ali sher Bl1kic\' ( "plaintiff') mo\ 1..'S ( \lotion 

Seq :'i ) .. l<lr an ordl.'.L pursuant tu CPLR ~ l2 I 2. granting summary judgmcnl on the issul..' 

\lf liahilit\ (111 his claims arising under I abor I.aw ~; 240 (IL 241 ((1) .. and 200 as 

assl..'rted aga111st dclcndant:,/tliird-part:- plaintiffs 13 th :\vcnul..' Rl..'lail I loldings -:;.:;, I .. I .. C 

("13th An·nul' Rct:,il) and Kings Count, Demolition. Inc .. ( .. Kings County") 

(collccti\cly ... ddcndants··) 

Dcf,:ndants move ( f\l()tirn1 Seq. 6) l'nr an order. pursuant to Cl'! I< ~ 3212. 

granting sumnwry _iudgrn(·nt dismissing plai111itfs common-Lm 11cgli!:'-cnce and Labo,· 

Laws~ 200 and 241 (6) cLiims as a:-;scrtcd c1gains1 them. 

13th ,·\venue Retail was the o\\t1cr Df a huilding. locakd at 4502 13th A\enue. in 

Drnnklyn. J..:.ings County \\as hir--·d hy 13th A\·enuc Retail to be the general contractor 01· 

a rcml\ al ion and construction project at the building. 13th A \'enue Retail hired the 

s11hcontractnrs that \\orkcd on tile project including third-party ckknclant \tuhamrnad 

Jon Cnnstruc1i11n. Inc. ("\!CT·,. Plaintiff. an undocumented \\urkcr. was employed by 

f\1Cl as a hl·l1xr.. Un S,iplt.'.mhcr 27 . .2017. pl;1intiff \\as helping tu install large maslrnry 

stones to the extcriur nt' the building. I k \\as ,,orking bct\\ecn the second and third 

llonrs when he \\as mfurrncd by his supcnisor. Misha. that s11rnconc had t'alkn on thl'. 

lil'th tloor. a11d that e\'crynnc needed tu evacuate the building as inspectors were coming 

to investigate. Plaintiff testitii:·d th;it as he \\as exiting down cxterinr stairs on the 13th 

A. venue side of the building. he was stopped by a man who informed him that he could 

not continue using the stairs because a City inspector was arriving. Plaintiff further 

testified that this man informed him that he would have to exit the premises by using an 

A-frame ladder located at the end of a sidewalk bridge on the 13th Avenue side of the 
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huilding. The A-frame ladder was in the closed position resting upon the sidewalk 

hridgc. Plaintiff proceeded lo climb approximately four or five steps down the ladder 

when it shook and collapsed, causing him and the ladder to fall to the ground. Plainli ff 

testified that no one was holding the bottom of the ladder as he descended. 

Plaintiff commenced the instant action by filing a summons and verified 

complaint on July I 8. 2019. Defendants joined issue by filing a verified answer on 

Octoher 16. 2019. On or about November 18. 2019. plaintiff served his verified bill of 

particulars. On July 20. 2020. defendants commenced a third-party action against third­

party defendants Best Ruild NYC, Inc., and MCI, neither of which have answered or 

appeared in this action. Plaintiff was deposed on January 7. 2021. and January 15. 202 l. 

and defondants appeared for their examinations before trial on Fchruary 18, 202 l. On 

April '.!O. 2021. plaintiff filed his note ofissue and the following timely motions ensued. 

Plaintiff moves for summary judgment on the issue of liability on his claims 

arising under Labor Law §* 240 (I), 241 (6) and 200 and common-law negligence as 

asserted against defendants. Defendants move for summary judgment dismissing 

plaintiffs Labor Law§§ 241 (6) and 200 claims. 

Plaintiff argues that he is entitled to summary judgment in his favor on his Labor 

Law§ 240 (I) claim asserted against 13'" Avenue Retail as the owner of the premises and 

Kings County as the general contractor. Plaintiff maintains he was engaged in an 

enumerated activity protected under Labor Law § 240 (I). In this regard, he notes that he 

was performing masonry work at the site when he was forced to use an unsecured, closed 

A-frame ladder to get hetween the second and first floors of the project to exit the 

building. I le argues that the ladder should have been placed in its open position from 

3 
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below and a worker should have been provided to hold the ladder steady. Plaintiff 

contends that the failure to do so was a violation of [ ,abor I ,aw § 240 ( 1) which 

proximately caused his accident. In addition. plaintiff asserts that his actions in using a 

closed A-frame ladder were not the sole proximate cause of his injuries. In this regard, 

he notes that he was specifically instructed to use the ladder and that it was impossible 

for him to open the closed A-frame ladder from atop the sidewalk bridge. 

In opposition, defendants contend that this branch of plaintiffs motion should be 

denied as this is not a case involving a worker who was injured while performing actual 

work at the premises but, rather, plaintiff was injured as he tried to flee a jobsite that he 

had been working at illegally. Moreover, defendants argue that plaintiff was not engaged 

in an enumerated activity at the time of his accident and, thus Labor Law § 240 ( 1) is 

inapplicable. Further, they contend that plaintiff was not required to use a ladder to 

perform his work and was finished working for the day and leaving the site as he was 

directed to do by his supervisor prior to the occurrence of his accident. Defendants 

maintain that even if the court determined that Labor Law § 240 ( 1) applies, an issue of 

fact exists as to whether the ladder was in proper working order and/or whether plaintiff 

was the sole proximate cause of the accident. They assert that plaintiff has failed to 

provide the following: any photographs of the ladder allegedly involved in his accident, 

the identity of the owner of the ladder, the identity of the individual that placed the 

ladder, the make and model of the ladder or any other identifying information for the 

subject ladder which would demonstrate a Labor Law violation. Moreover, defendants 

contend that they lack any knowledge of this ladder and maintain that plaintiff has failed 

4 
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to demonstrate that his misuse of the ladder in the closed position was not the proximate 

cause of his accident. 

In reply, plaintiff argues that a person employed as a construction worker is 

afforded the protections of the Labor Law even when the accident occurs when they are 

not specifically perfonning their work activity at that moment, pointing out that the 

statute's protections have been extended to workers entering or exiting a work site, and 

while on a coffee or lunch break. Thus, plaintiff maintains that defendants' failure to 

provide him with a sate, secured ladder that would reasonably protect him from falling to 

the sidewalk below constitutes a violation of Labor Law § 240 ( 1 ). He maintains that his 

actions in using the ladder in the closed position was not the sole proximate cause of his 

accident as he had the tacit approval of his superiors to use the closed A-frame ladder, 

and was specifically directed to use it to exit the premises. 

Labor Law § 240 (1 ), states, in relevant part, that: 

All contractors and owners and their agents, except owners 
of one and two-family dwellings who contract for but do 
not direct or control the work, in the erection, demolition, 
repairing, altering, painting, cleaning or pointing of a 
building or structure shall furnish or erect, or cause to be 
furnished or erected for the performance of such labor, 
scaffolding, hoists. stays. ladders, slings, hangers, blocks, 
pulleys, braces. irons, ropes, and other devices which shall 
be so constructed, placed and operated as to give proper 
protection to a person so employed ... 

The purpose of Labor T .aw § 240 {I) is to protect workers '•from the pronounced risks 

arising from construction work site elevation ditlerentials" (Runner v New York Stock 

Exch., Inc., 13 NY3d 599, 603 [2009]; see also Rocovich v Consolidated Edison Co., 78 

NY2d 509, 514 [1991 ]; Ross v Curtis-Palmer Hydro-Elec. Co., 81 NY2d 494, 501 
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I 1993] ). Consequently. Labor I ,aw * 240 ( 1) applies to accidents and injuries that directly 

flow from the application of the force of gravity to an object or to the injured worker 

performing a protected task (see Ciasques ,, ,c...·1a1e <~l New York. 15 NY3d 869 l 20 l OJ: 

Vis/ocky ,, City <~l New York, 62 AD3d 785, 786 [2d Dept 20091. Iv dismissed 13 NY3d 

857 P0091). The statute is designed to protect against ···such specific gravity-related 

accidents as falling from a height or being struck by a falling object that was improperly 

hoisted or inadequately secured"" (Ross " /JD 11th Ave .. LLC. l09 AD3d 604. 604-605 

l2d Dept 2013]. quoting Ross. 81 NY2d at 501. 

The duty to provide the required "proper protection" against elevation-related 

risks is nondelegable: therefore. owners. contractors and their agents arc liable for the 

violations even if they have not exercised supt=rvision and control over either the subject 

work or the injured worker (see Zimmer v ( 'hemun~ ( 'mmly Pe,:fi,rming Aris, Inc., 65 

NY2d 513. 521 [ 1985 J lowner or contractor is liable for Labor Law § 240 (I) violation 

·•without regard to ... care or lack of it"l: st!e Roblero r Bais Ruche/ High Sch., Inc., 175 

AD3d 1446. 1447 [2d Dept 2019J) ... To succeed on a cause of action under Labor Law§ 

240 ( l ). a plaintiff must establish that the defendant violated its duty and that the 

violation proximately caused the plaintiffs injuries"' (id.). ..A worker's comparative 

negligence is not a defense to a claim under Labor Law § 240 ( l) and does not effect a 

reduction in liability" (Rob/ero. 175 AD3d at 1447, citing Blake,. Neighborhood Hnus. 

Servs. <~( N. Y City. I NY3d 280, 286 [2003 J: see ulso Garzon v Vivia. 124 AD3d 715. 

716-717 12d Dept 2015 I). In this regard ... where ... a violation of Labor Law § 240 ( 1 ) 

is a proximate cause or an accident. the worker's conduct cannot be deemed solely to 

blame for if' (Valensisi v Gret'ns al Ha(l /lo/low, LLC. 33 AD3d 693, 696 f2d Dept 

6 
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20061. c:iling Blake. 1 NY3d at 290). "In determining whether the plaintiff is entitled to 

the extraordinary protection of that strict liahility statute, ·the single decisive question is 

whether [the] plaintiffs injuries were the direct consequence of a failure to provide 

adequate protection against a risk arising from a physically significant elevation 

differential"'. (Christie r Live Nation Concerls. 192 AO3d 971. 972 [2d Dept 2021 J. 

quoting Runner v New York Stock Exch., Inc., 13 NY3<l 599, 603 f2009]: see Wi/inski v 

33-1 E. CJ 2nd Hous. De,·. Fund Corp .. 18 NY3d I [2011 ]). 

Plaintiffs testimony reveals that his Labor Law § 240 (I) claim arises out of his 

fall off an unopened and unsecured A-frame ladder that he was directed to use lo exit the 

construction site. --·whether a device provides proper protection is a question of fact, 

except when the device collapses. moves, falls, or otherwise fails to support the plaintiff 

and his or her materials ... (Von liege/ v Brixmor Sunshine Sq., LI,(', 180 AD3d 727, 729 

pd Dept 2020], quoling Melchor v Singh. 90 AD3d 866, 868 [2d Dept 201 lJ). 

Specifically. •'with regard to accidents involving ladders. 'liability will be imposed when 

the evidence shows that the subject ladder was ... inadequately secured and that ... the 

failure to secure the ladder was a substantial factor in causing the plaintiffs injuries"' (id.. 

quoting Cmrs ,, Hurhour at Blue Point Hom<' Owners Assn., Inc .. 99 AD3d 962. 963 [2d 

Dept 2012t Shaug/11wssy ,, Huntington Hosp. Assn., 147 AD3d 994, 996-997 [2d Dept 

2017]). Moreover ... [tlo establish a violation under Labor Law§ 240 ( l ). '[tlhere must be 

evidence that the ladder was detective or inadequately secured and that the detect, or the 

failure to secure the ladder. was a substantial factor in causing the plaintiffs injuries"' 

(Ci<~ffi ,, Target Corp .. 188 AD3d 788, 791 l2d Dept 20201, quoting Hugo v Sarantakos. 

108 AD3d 744, 745 1_2d Dept 2013]). "Where, for instance, the plaintiff falls from a 

7 
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ladder because the plaintiff lost his 1)r her b;ila11Ce. :tlld there is no <.:\'idence that th._· 

l:1ddcr \\ds dclccti,c (\r i11adequak. liability pursu;rnt tn Ld,or Lnv ~ 2'""+0 ( 1) docs 1wt 

att;1ch"' {id.). 1 lom.:ver. "where a Lidder slides, shi t'ts. tips o\'L'L or otherwise collapses for 

!lo apparent reason. the- pLtintiff has establishc-d ;1 \iulatinn"' (id, citillg .\'u/i11u1 1· 6-/ 

.!c'//a,nn .//J/1. U( ·. 170 AD-1d 1216. 1222 12d Dept 2019]: Sl'L' also ( ·ulm.>ru ,. 1rnrn 

,\/eel /l"i11doi1 Cur;1. ]()> /\1)3d 7"i8. 75t)-7(i0 [2d Dept 2018]: Rhciurdi 1· 8emwd 

.!01101111:: ( '0111/r ('mp. -t9 AD3d ()2-L 6'.2"i 12d Dept 2008 ]: I ·icuna 1· I "i.11u II ·oods. /J( ', 

1 ()8 .\D3d I l 2-t. I i=::c; 12d Dept 2019 I: . Iii 111 c:: 1· I 'i11gsa11 I / 1 • 1 SO A!Bd 1 I 77. 1179 

I 2d Dept 2017 I: Ciuod11i11 ,, lJi.1 l!i!!.1 .!ni i1/i ( 11. 1---1----1- J\[)Jd 7---1----1-, 74 7 [ 2d Dept 20 I (1 I). 

I krc, it is undispukd th;it the ladder that plai11titf ,,as directed to use to exit tlw 

site \\cts u1101wned and i11adequatcly s1._•cured a11d that the failure to s1._'curc the ladder \\:1s 

a subst,rntial faL'ltll· in causing 1~laintilrs c1ccident Accordingly. the court finds that 

plaintiff has demonstrated his prima facic entitlement to sunrnwry judgmc-nt on his Lihor 

L.rn ~ 240 (I) claim (see Pr::_\ hdnmski 1 ,/& .\/ ( ·ook /JC, 120 i\]):1d h'i 1. 6'il-6'i---l- 12d 

lkpl 20141 [\vith rcg:ml tll his I ahor La,\ ~ 2-tO (I) claim. the couri held tkn --plaintiff 

1..·st:1blishcd his prirn:1 tacie entitlement to _judgm,:nt as a matter nl' b,\ nn the issue of 

liability b) d\.·monstrc1ting that he \\as injured \\ hen the unsecured. closed .\-frame ladder 

!ell h,1Ch\ards ;1-.; he descended it .. l). The cnurt l111ds no mc-ril to deknd:rnts· argument 

in 11ppos1tit1n that Labor Law > 2---1-0 (I) docs not Jpply ,is plaintiff was not pcrl1lrming 

\\ork ill the mornc-nt o!' liis an·ident bul r-athcr. \\as l'.\:iting lhe \\orksitc. l'l,1111tiff 

testilicd that ]11._• was c111pl11yed by \1CI as a helper and had been in:,;talling largi..• masunry 

:-.tones to the 1._':S:lcrior of till' huildi11g just prior I() his accident. which oc-currcd as 111._' \\as 

directed l\1 l'.\:it the huilding (we .1/urcnn ,, l ( ·.-1\ /J'hitc /'lui11s llom. /)n F1111d ( 'or;i. 

8 
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100 AD3d 431. 432 [1st Dept 2012J !holding that "the fact that plaintiff was in the 

process of exiting the joh site did not remove him from the protections of Lahor Law § 

240"1; Behany v Public: Stor .. Inc .• 36 AD3d 574, 574 f2d Dept 2007J lcourt held that 

[ .abor Law § 240 (I) applied where plaintiff was injured while returning from a co flee 

brcakl: Aguilar \' /-lem:r Mar. Serr .. Inc .. 12 AD3d 542. 544 [2d Dept 2004]. quoting 

Prars l' Porl Auth <~f' N. r and N..l.. I 00 NY2d 878. 881 f2003l [holding that "I tlo 

myopically focus on a job title or the plaintiffs activities at the 'moment of the injury' 

would be to ignore the totality of tht! circumstances in which the plaintiff and his 

employer were engaged in contravention of the 'spirit of the slatute"'J). 

Finally. the court finds no merit to defendants' argument that there is an issue of 

foct as to whether plaintiffs injury was caused by some .. inadequacy of the ladder or was 

solely attributed to the manner in which plaintiff used the ladder." Contrary to 

defendants' assertion. they fail to raise a triable issue of fact as to whether the plaintiffs 

decision to use the ladder to exit the premises, rather than the staircase, was the sole 

proximate cause of his injuries. Herc. based upon plaintiff's testimony and atlidavit. he 

was instructed to exit the site via the closed, unsecured A-frame ladder and it was not 

possible for him to open it himself from above. Accordingly. any actions of plaintiff 

could not he the sole proximate cause of his accident (see Przyhoro-..1'ski. 120 AD3d at 

653-654~ Doln v A.\'loria Hnergy II. LLC. 129 AD3d 660, 663 [2d Dept 2015]; Nacewicz v 

Roman Culholic Church t?f the Holy ( 'ross, 105 AD3d 402,4031 I st Dept 2013 I; Kin v 

Stal'-' t~/New York, to 1 AD3d I 606, 1607- I 608 [ 4th Dept 20121). 

Accordingly, that branch of plaintiffs motion seeking summary judgment in his 

favor on his Labor Law § 240 ( J ) claim is granted. 

9 
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Plaintiff also argues that he is entitled to summary judgment in his favor on the 

issue of liability for his Labor Law§ 241 (6) claim. Conversely. delendants contend that 

plaintiffs Labor Law§ 241 (6) claim should be dismissed. 

Labor Law* 241 (6). provides. in pertinent part, that: 

All areas in which construction, excavation or demolition work is being 
performed shall be so constructed, shored, equipped, guarded, arranged, 
operated and conducted as to provide reasonable and adequate protection 
and safety to persons employed therein or lawfully frequenting such 
places. 

The statute imposes a nondclegable duty on owners. contractors and their agents 

to provide reasonable and adequate protection and safety to persons employed in 

construction, excavation or demolition work. and to comply with the safety rules and 

regulations promulgated by the Commissioner of the Department of Labor (see Mish.:ki v 

Caradonna. 12 NY3d 511. 515 l2009J: Rizzwo v L.A. WenKer Contr. Co., 91 NY2d 343, 

348 ll998]: Seales,, Trident Structural Corp., 142 AD3d 1153. 1157 12d Dept 2016]: 

lVorero v 99-/05 Third Ave. Realty. LL('. 96 AD3d 727. 728 f2d Dept 2012]). In order to 

prevail on a Labor Law§ 241 (6) claim. it must be predicated upon violations of specific 

codes, rules, or regulations applicable to the circumstances of the accident (see Mo.w.:ali v 

Consolidated Edison Co. ,fN. Y. Inc., 168 AD3d 717. 718 12d Dept 20191; Reyes v Arco 

Wenllrnrlh A(~t. Corp., 83 AD3d 47, 53 f2d Ocpt 20111). 

Herc. plaintiff moves for summary judgment on his Labor Law§ 241 (6) claim as 

predicated on defendants' violation orlnduslrial Code§§ 23-1.21 (b) (I). 23-1.21 (b) (3) 

(iv). 23-1.21 (b) (4) (ii), 23-1.21 (b) (4) (iv). and 23-1.21 (c) (2). Plaintiff argues that 

these provisions arc specific, applicable and were violated. 

10 
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Industrial Code § 23-1.21 (b ), which contains the general requirements for ladders 

at constrnction sites. provides in pertinent part as follows: 

( I ) Strength. Every ladder shall be capable of sustaining without 
hrcakagc. 

dislo<lgment or loosening of any component at least four times the 
maximum load intended to be placed thereon. 

(3) Maintenance. Maintenance and replacement. All ladders shall be 
maintained in good condition. A ladder shall not he used if any of the 
following conditions exist: (iv). If it has any llaw or detect of material that 
may cause ladder failure. 

(4) Installation and Use. (ii). All ladder footings shall be firm. (iv). When 
work is being pcrfonncd from ladder rungs between six and 10 foet above 
the ladder footing, a leaning ladder shall be held in place by a person 
stationed at the Ii.mt of such ladder unless the upper end of such ladder is 
secure;:d against side slip by its position or by mechanical means. 

In addition, plaintiff contends that Industrial Code § 23-1.21 (e) (2). which 

provides that ··[wjhen in use every stepladder shall he opened to its full position and the 

spreader shall be locked," was violated. as the ladder he was required to use to exit the 

site was not opened. 

At the outset, plaintiff points out that all of the [ndustrial Code sections he cites in 

support of his Labor Law § 241 (6) claim arc sutliciently specific to support said claim 

(see Melchor v Singh, 90 AD3d 866. 870 [2d Dept 20 I I ]f Industrial Code §§ 23-1 .21 ( h) 

(3) (iv) and 1.21 (b) (4) (ii) & (iv)l; Riccio,. NHT Owners. /,LC. 51 AD3d 897. 899 [2d 

Dept 2008] I§§ 23-1.21 (h) (1) and (3) (iv)]; Martinez v St-Di/ LLC, 192 AD3d 511.513 

( I" Dept 20211 f§§ 23-1.21 (h) (4) (ii) and (iv)J; Przvhorowski, 120 A03d at 652 [§ 23-

1.21 (e) (2)j). 

Specifically. plaintiff argues that Industrial Code§ 23-1.21 (h) (I) was violated as 

the ladder he was caused to use failed to remain stable under his weight which is far less 

11 
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than four times the ladder's maximum load. Thus. he contends that the fact that the 

ladder shook and tell to the ground under his weight demonstrates that this provision was 

violated and can serve as a predicate for his Labor Law § 24 I (6) claim. 

Plaintiff also argues that Industrial Code § 23-1.21 (b) (3) (iv) was violated as he 

was provided with a flawed. defective ladder that was shaky. unsecured and closed. 

which caused his accident. Further. he contends that there were violations of Industrial 

Code §§ ::!3-1.21 (h) (4) (ii) and (iv), because he was not provided with a ladder with firm 

footing. or another a worker, who could hold the ladder as plaintiff was descending from 

the second lloor level down to the sidewalk. Finally. plaintiff contends that Industrial 

Code§ 23-1.21 (e) (2) was violated. because there was a failure to open the ladder fully 

and lock the spreaders as required by this section, resulting in the col1apse of the ladder 

causing him to fall and sustain injuries. Plaintiff maintains that the violation of each of 

these code provisions can serve as a basis for his Labor Law§ 241 (6) daim. 

In opposition. and in support of that branch of their motion seeking summary 

judgment dismissing plaintiffs Labor Law§ 241 (6) claim. defendants argue that there is 

no evidence of a causative violation of § 23-1.21 in this case. The court notes that 

dclendants do not specifically address the applicability of each of the subsections cited 

by plaintiff Additionally, defendants assert that plaintiff's inability to produce the ladder 

renders him unable to demonstrate any such violation of § 23-1 .21. and thcrefbre this 

section and all subparts relied upon by plaintiff arc inapplicable. Further, defendants 

argue that even if the court finds this provision applicable. this branch of plaintiff's 

motion should be denied as there is an issue of fact as to whether the ladder was in proper 

working order had it been used the way in which it was designed and intended to be used. 

12 
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I inally. Jcfcmlants contend that rlaintitl \\as conlribulurily nqdigent in that he made the 

chnicc to list1.:n tu a man. who by his 0\\11 admission. he did no! kno\\ anLhir rccogni1c 

and w LIS<..' a ladder ,,hich he knew ,,as unsafe :md no! opened propcrly instead pf using 

tilt..· 1.lpen :md a,ailabk stairway to e:-:it. Tims. dd~·nd:mts assert that the C()llrt should 

dcm this br,rnch ot' the nwlion as issues of !ilct reg&d111g plaintiffs L'1lmparative 

negligence preclude a grant of sunHnar, judgment. 1\ltcrnati\'cly. del'cndants sL-ck 

summary judµrncnt dismissing plaintiffs Iah,Jr Lm ~ 241 (()) claim ,ls predicated upnn 

a, iolation nl Industrial ('()de~ 23 1.21. 

I lcrc. the court linds that phintitf has foiled to make a prirna Licit..· showing that 

\iolations u!' Industrial Code~~- 23-1.21 (h) (lJ. (:1) (t\). '--+ (iil and (iv) pruximatdy 

caused his accident Plaintiff has failed to pr<..'sent evidence that :my component of the 

ladder broke. dislodged or loosened in \ i()l;ition ol' ~ 23-1.21 ( h) ( l \. Nor did plaintiff 

demonstrate that there \\as a flaw or ddect in the ladder that caused or contributed to his 

acci(km in \iolation nflndu.s:tri:il Code'.~ 21-1.21 (h) (1) (iv) (id. at:',()'--+) Additionally, 

plaintiff Lii kd tu demonstrate that the ladder lacked firm footings, or tha1 ' -1 21 (b) (-+) 

< i\) \\as :1pplicahlc (sec ( 'on/mu 1· 053 F!tTC11!/i .11·1'. //( ·. 190 /\D3d (}_17. ()_,7-(118 [ I.st 

Dept 2021 ]. i1110Ii11g :lrigo 1· .'>/!Clh'tT. ·-;tl :\D-;d I \41, 114.'i ['-+th lkrt 2007] I holding 

that this Industrial Code provision applies "only ,, hen work is bcint', performed from a 

ladder"!: A:i111· Sture u/ ,Vn1 )n,-k, 101 :\D,d 1606.1608 !holding that this scctin11 ,,as 

in;ipplic:1hlc as thc 11laintiff ,, as not pcrfi1r111ing work fr!lm a ladder: l,ut \\as usinr it lo 

gain access to a scaffold from which she intended to perform her assigned workl; 

Arloglou v <.Jene Srnp/~V Realzv ( 'orp .. 57 AD3d 460, 462 [2d Dept 2008]). 
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'Iii('. dckndants scd; summary judgrnent regarding the aho\ e-relt..Tcnced 

subdivisions nr SL'Ctinn -i 1.21. I lowevcr. the court finds that the defendants 11,we f:1ilcd 

to l'Slablish prima racic that those sccli()ns of the Industrial Code arc i11appliL·ahlc under 

tl1c l~tcts of this case. or that they \\cre not violated. Accordingly. neither tile plaintiff nor 

the defendants arc l'ntitled [() a summ;iry determination or ll1L· Labor Lem ~ 241 ({)) 

claims based upon lndustri;d Cock~~ 23 1.21 (b) (I), (1) (iv). 4 (ii) and (iv). 

I k)\\l'\er. as to Industrial Code ~ 23-1.21 (c) (2). the court finds that plaintiff has 

clem()nstrakcl. thniugh his deposition testimony and affidavit, that the ladder he \Vas 

i11stn1--·t1.:d to use to exit the site \\as not opened to its J'ull position with its spn.:adcrs in 

the kicked positi1.in as required. _;\ccordingly, thL' court finds that plaintiff has ma,k a 

prirna l~icic demonstration ot' his cntitkment lo summary judgment on the issue uf 

liability Llll s•.J much of his Tahor Lm· ~ 241 (6) cause of Z!ction as is predicated upon a 

violation of Tndustrial Code ~ 2:, 1.21 (e) (2). Ikf'cndants fail to raise an issue of foct in 

opposition. \1orL·uvcr. defendants' contention that an issue of fact as to the plaintiffs 

comparative ncgligcnct: precludes su1rn11ary jud!:!ment in plaintiffs favor is \,·ithou\ lllLTit 

( ll'C /Vein\' Fusi .\'ide I Jrh (~ 1,1./rh. ru '. 186 i\D3d I 57lJ, I '181 [2d Dept 20201. lfllOfi11g 

.\!nsrnti 1· Conso/idorcd Ldison Co o/:Vr. Inc. 168 i\Tnd 717. 719 [2d Dept 2019[ 

lholJing that ··[ajny comparative negligence on the part of the plaintiff docs not preclude 

liability i'uunclcd upnn a violation or l.abor I.aw 0 241(6r'j: Rodrigue~ v Ciry uj .\'ew 

fork. 31 N"\'3d JI 2. T::'4 r.::o 18 J: Qudzpi I' Su111h <J11ee111 flon ,<, ( iil'is ( '/uh. Inc.. I 6f. 

,\f)JJ 683. (18:'i [2d Dept 20181: Quinn,, fVhitelwll l'roJJS .. fl. LLC. 69 ADJd 599. 601 

12d Dept 20 I OJ: U11cn 1' Schul111an11 < '011.111 ( ·Olp .. 26 ;\ D'.\d 162. '163 I 2d Dept 200c; ]). 
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Additionally. the defendants have demonstrated. prima facie, that 12 NYCRR 23-

3.3 ( c ). which was alleged in plaintiffs bi II of particulars as a predicate for Labor Law § 

241 (6). is inapplicable herein. In this regard. section 23-3.3 (c) pertains to required 

inspections <luring hand demolition work. Here, it is undisputed that the plaintiff was 

assisting in the installation of masonry stones to the building's exterior, and thus not 

involved in any demolition work prior to the accident {see Nicola v United Veterans Mui. 

Hous. No. 2. Corp., 178 AD3d 93 7. 940 12d Dept 2019"1). Plaintiff has failed to raise an 

issue of fact in this regard. Accordingly, that branch of defendants' motion seeking to 

dismiss plaintiffs Labor Law § 241 (6) claim is granted to the extent said claim is 

predicated upon an alleged violation oflndustrial Code § 23-3.3 (c). 

Section 200 of the Labor Law statute is a codification of the common-law duty 

imposed upon an owner or general contractor to provide construction site workers with a 

safe place to work (see Comes v New York Slate Elec. & Gas Corp .• 82 NY2d 876 

[1993 J: Haider ,, Davis. 35 AD3d 363 [2d Dept 20061). ''Cases involving Labor Law § 

200 fall into two broad categories: namely. those where workers arc injured as a result of 

dangerous or defective premises conditions at a work site. and those involving the 

manner in which the work is performed .. (Ortega 1· Puccia. 57 AD3d 54, 61 12d Dept 

2008J; see Chowdhwy ,. Rodriguez. 57 AD3d 121.12812d Dept 2008j). 

Where --a claim arises out of an alleged dangerous premises condition, a property 

owner or general contractor may be held liahle in common-law ncglig,cncc and under 

l .abur I .aw ~ 200 \.Vhen the ,,wner or general contractor has control over the work site and 

either created the dangerous condition causing an injury. or failed to n.:mcdy tlw 

dangc-rous nr dd'cctiH: condition while h;ning actual or constructive notice or it" 
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(Mitc:he/1 v Caton on the Park. LU', 167 AD3d 865. 867 [2d Dept 2018J, quoting 

Ahelleira v ( 'ify <?{New York, 120 AD3d 1163.1164 [2d Dept 2014]; see Shau~lmes.,y v 

lluntington llo.\JJ. Assn., 147 AD3d 994, 997 12d Dept 20171; Marque=,. L & M Dev. 

Partners. Inc:. 141 AD3d 694, 698 [2d Dept 2016]; Doto,. A.,·toria Energy II. LLC, 129 

AD3d 660. 663 f2d Dept 2015 j; Martine= v ( 'ity <?l New York, 73 AD3d 993. 998 [2d 

Dept 2010]). 

Moreover, '"the right to generally supervise the work~ stop the contractor's work if 

a salety violation is noted. or to ensure compliance with safoty regulations and contract 

specifications is insullicient to impose liability under Labor Law * 200 or for common­

la\v negligence'" ( lfarque;, 141 AD3d at 698, quoting A us fin ,. Conso/idaJed Edison. 

Inc .. 79 A 03d 682. 684 [2d Dept 20 l 0]; Gasques r State <?/"New York. 59 AD3d 666, 668 

[2d Dept 2009], qffd on other gr<>untl,· 15 NYJd 869 [2010]; see Torre v PenJ' St. Dev. 

Corp., 104 AD3d 672. 676 [2d Dept 20131). 

Plaintiff argues that he was injured due to a dangerous premises condition. 

specifically the closed. unsecured A-frame ladder. and that 13 th Avenue Retail had 

constructive notice of the ladder and failed to remove it from the work site. In support of 

this position. plaintiff points to the testimony of 13 th Avenue Retail's representative. Ben 

Piller, who testified that he visited the site twice a week during the time of plaintiffs 

accident. Plaintiff contends that Mr. Piller --confirmed the presence of the sidewalk 

bridge and confirmed seeing ladders all over the construction site" (NYSCEF Doc No. 71 

at •'18) Thus, plaintiff 111ai11tains that l\1r. Piller had 1wt1ce uf' the dangerous. closed A­

fwrne ladder and should have rcmme<l it from the prcmis,:s i\ccorJingly. plaintiff anTs 
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that I 3th Avenue Retail faiJed to provide him with a safe place to work in violation of 

Labor Law ~ 200. 

In oppositiu11, and in support or that branch of their own mutiun seeking sl!lnmnry 

judgment dismissing plaintilT's Labor Law ~ 100 and common law negligence claims, 

defendants argue that plaintiff fails to establish that 13th Avenue Retail had actual or 

constructive notice of the allegedly defective ladder and point out that l\lr. Piller , isited 

the site to check the progress of the \\ork, not l\l inspect bdders. In addition, defendants 

point to Mr. Pill..:r's anidavit, aimcxcli 10 defendants' own motion for summary 

j ndt;mcnt. in which he states that he <lid not have any direct or indirect knowledge of the 

rrcsence, placement or existence of any allegedly defective, closed, leaning A-frame 

ladders at the site lNYSCEf Doc No. 94, Piller aff at 17 ). Thus, delenJants assert that 

plaintiff's Labor Law § 200 a11d common-law negligence claims must be dismissed as 

asserted against them as plaintiff has failed to establish notice of the alleged condition. 

Dcfcnd,mb further note that plaintiff docs not seek to hold Kings County liable pursuant 

to Labor Lnv ~ 200 or based upon a claim of common-lavv negligence. 

A careful reading of Mr. Pillar's testimony reveals that, contrary to plaintiff's 

a~serti\ln, he actually h .. 'sti tied to seeing ladders on th~· inside ()f the building during the 

prnject {NYSCFF Doc No. l 07. Pillar's tr at p.39. lines 22-25; p.40, lines 2-22, p. 42, 

lines 6-12), and that he did not rc<.:all seeing ladders on the outside of the building 

(Pillar·s tr at p. 41, lines 9-20). The coun finds that plaintiff has failed to meet his 

burden or establishing his prima facie cnti1lernent to summary judgment as a matter of 

law with respect tu his common-law negligence and Labor Law §200 causes of action 

(see Afrarez v. Prospect Hospital, 68 1'l Y2<l 320. 324 ( l 986]: Zuckerman \'. Cit_v of New 
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J'ork. 49 NY2d 557. 5(12 I 19801). Although 11th 1\n:nue Retail, as th1.: owner of the 

pren1ises. had a duty lo mciintain the site so as to pwvide plaintiff with a sat'c place to 

work. plaintiff has failed lo 1.'sWhl ish that dekndants breached that dut)'. Accordingly. 

that branch or plaintiffs motion seeking sunmwry judgment in his t'avor on his Labor 

I ;rn ~200 zmd cPmrnun l,l\\ negligence claims is denied. 

The def'endants. in support or that branch of their motion for summary judgment 

dis111issini; plaimiff s Labor Lmv ~ 200 and C(1mnw11-law negligence claims. suhrnil 

arl!cbvils fr<11ll f\lr. Piller and Rostislav (;n]drnherg. the sole (1\vncr u!' Kings County. 

lkfr,,11fo11ts u,rnend that said :iflldavits demonstrate that they did not lia\c notice 111 a 

closed A-frame ladder leaning against scc11lolding for the purpose of ingress nr egress at 

the site. Both assen that they did not create the alleged dangerous condition, did not 

supply or place the subject ladder. and that they did not observe a \adder being used in 

this manner at th1.· site. 

Dckndants argu1.' that sh()u\d the court find that the closed, leaning A-frame 

ladder constituted a dangerous condition that contributed l(1 plaintil'rs aL'Cid .. ·nt there can 

be no liability imposed upon them as they had Jhl duty ((1 warn him about the clos('.d 

ladder which \\as n:adily ubscn·able by reasonable use oC his senses in light of his age. 

intcllig1.·ncc. and expcrirncc. In thi:c; regard. dckndants point to plaintifrs testimony that 

Ill' uhscncd the closed. leaning A-frame Lidder pr1(1r lo descending it and had observed 

other contractors use A-frame ladders and was awarc oC how they \\\_Tc opened and sl'l up 

(N'{SCLF Doc l\o.87. plaintifl-s tr at 48, lines 15-23 ). l\lorcover. they point t() his 

tcstimom tint the ladd1:-r mav have mon'd and shaken because it \\'as closed. further . ' 

dcrn()nstrating his umkrstamling that the ladder should have been ,ipened before use 
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tNYS(T.F Doc l\(). 87. plaintiffs tr at 48. lines ~-7). Thus. defendants ,trguc that 

plaintiffs lahor la\\ ~ 20n :md cornrnun-lmv negligence claims should he dismissed 

because the alleged dangerous condition was ubserved by plaintiff as ()pen and ohvious. 

In th1..· i1i;;L1111 Cih,·. ihc coun limb th:11 tl11..'l1..' is 11,1 C\ idc11c1..· that Lkknd:rnts .__·rc:itcd 

._+l)() j l>l lkpt 20l()l: ('/1!11id/1111y \' No,kn;u,·:.:. ~7 J\J)ld 17 1. 12tJ-1.~I 12d lkpl 2()118]: 

f,c,s,·lhu(h ,, !ihc·1h !!u11lu'.!,'. 182 ,\1)2d 7•+1. 7..+::1 J?d lkpt J()•)1 J1. lhll.''< dcf1.:ndanls 

han: established th<:ir prima focie entitlement to sumnwry judgment dismissin!:! plaintiffs 

l ah1)r I a\\ ~ 200 and common-law negligence claims. through llll' submission or \tr. 

Piller and i'v1r. Cioldcnberg·s aflidavits a11d the deposition testimony of Mr. Piller. which 

dcnwnstratcs that defendants had neither ,1ctual nor constructive 1wtice or the ladder 

which caused plaintiff:, accident (see \li!chl'll. 167 AD3d al 867: .the/leiru. 120 AD3d 

al 11(1--L Shu11glmcs11. 147 ,\[)1d at ()()7: .\Iarq11c::. 141 AD1d ,it (/)8: /)oru. 129 i\D'.\d at 

()h~: .\lnrrinc::. n i\l)1d at ()l)8). Accordingly. that branch of dcfcndams' motion scd;ing 

tt) dismiss plaintiffs l .,ihnr I .a\Y) 200 and common-law negligence claims is grantcd and 

said claims arc dismissed as asserted against defendants. 

To the c'-:tent nol speci lically addr,:sscd hcrl·in. the parties· remaining contentions 

and argurnents \\ere considered and found to he \.vithout merit andior moot. Accordingly. 

it is 

ORDERF.D, that the branch of plainti trs motion ( \lotion Seq. 5) for summary 

judgment in his C.1v(1r on the issue nf liability for his I .abor l .:t\\ ~ 2--J.O ( 1) claim is 

granted. as is that branch of his motion for summary judgment on his l .ahor I a\\ ~ 241 
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(6) claim hut only tn the c.\h:nt that the cL1irn i:ci based upon a vin!ation or lndustri<1I Code 

~ 23-1.2 l (e) (2). the remaining portions of 1)laintitrs motion raise issues ()r !"act for trial: 

and it is further 

ORl)EI-H<'.D. th,il the branch of defendants' motion (I\fotion Seq. 6) SL'eking 

summary j11dgmcnt dismissing plaintilrs common-la\v negligence and l.ahor [av\ ~ 200 

claims is granted and said claims arc dismissed as against I ,th .\ ventJL' Retail and Kings 

County: that branch or the dclemlan1s' motion to dismiss plaintiffs Labor L1,, ~ 2-1-l (6) 

claim is granted solely lo the extent that such claim is predicated upon Industrial Cock ~ 

23-3(c). The remainder of the defendants" motion is drnicd. 

This L'1mstitutcs the decision and order or the court. 

1: \l T F R. 

\\\~_ ~) . 

I ION. IN,(ifll\ ,J()SFJ>H, J. S. C 

Hon. l'"'crrid JoReph 
Suore:-n-::: Ccuri Jw;ztica 
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