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_Opposing :\llida\'ils 1Allinnations __________ _ 
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Other Papers (i~(}!)i~s-~)f papers n2:_Ba1_1lq:._Stay1 __ _ 

:\t an l:\S Term. Part 83 of th<: Supn.:111'-' 
Court oC the State nf ;\Jew York_ held in and 
f()r the Count) or Kings. at lhe Courthouse. 
at 360 .\dams Street_ HniPklyn. New ''l'ork. 
on the 28th day oC February. 2022. 

Index No. 512903.118 

DLCISIONi( )R[)FR 

'-J y s IT D( l_(,'._j'\J us.: 

8()_()0. 157-159 
116-1 18. 175. 1 ()()_ 200-20.:; 

207. 215-21(1 
219. 220. 221 

In this labor law dispute. defendants/third-party plaintiffs, Evergreen Gardens II 

LLC ("Evergreen") and Brooklyn GC, LLC ("Brooklyn GC"), move for an order. 

pursuant to CPLR § 3212, (1) granting them summary judgment dismissing plaintiffs 

claims sounding in common-law negligence and violations of Labor Law§§ 200 and 241 

(6), and (2) granting summary judgment in their favor against third-party defendant 
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Reliable rvlasonry Corp. ("Reliable"') on their contractual indemnification. common-law 

indemnification. contribution and breach or contractual 111surancc procurement 

requirements claims (;'vfotion Seq. J ). Plaintiff. Alan Cristian Romero ('"plaintiff') cross-

moves for an order. ( 1) pursuant to CPLR s 3212. granting partial summary _judgment in 

his favor on his Labor I aw ss 240 (1) and 241 (6) causes ol·actinn. and (2) pursuant to 

CPI R ~ ::;o 1 .:S. vac;iting any prior default on the motion (i'v1otion Seq . .:S ). 1 

Plaintiff clairns arc premised upon common-law negligence and violations of 

Labor Law~~ 200. 240 (I) and 24-l (6) based on an accident that occurred September 14. 

2017. \\hen he \\JS struck on the head by hvo bricks that !ell directly from abO\e where 

he was standing. ~\ crgrecn was the owncr or the work site and it hired Hrooklyn GC to 

act as the general contractor fr,r the construction of an eight-story mixed use commercial 

and residential building. Pursuant to a written contract, Brooklyn GC thereafter hired 

Reliable as the masonn contractor to install the building's brick facade. Plaintiff was 

employed by Reliable as a mason. 

According to plaintift~s deposition testimony, on the day of the accident_ plaintiffs 

\\ork involved laying bricks on the seventh floor of the building. Plaintiff did this \\Ork 

while standing on a mast climber. which is a kind of scaffold that can move up and down 

the face of a building. When it came time !ix plaintiff and his coworkers to take their 

lunch break, plaintiff asserts that the layer of bricks he had completed was mortared into 

1 The court notes that, although this action as against Evergreen was stayed by Evergreen's filing ofa voluntary 
petition for bankruptcy in the United Slates Bankruptcy Court for the Southern District of New York on February 22, 
2021, plaintilT has submitted a copy of a stipulation so-ordered by a Bankruptcy Court Judge on October 29, 2021 
that lifts the automatic stay with respect to Evergreen in order to allow plaintiff to continue the instant action as 
against Evergreen with the condition that any recovery from Evergreen is limited to the proceeds available under 
certain insurance policies and/or excess insurance policies. 

2 
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position and that there were no loose bricks in the area where he had been working. In 

order to take their lunch break, plaintiff and his coworkers lowered the mast climber to 

the second floor. After the lunch break. plaintiff stood on the mast climber, which was 

still at the second floor, waiting for bricks and mortar to be loaded onto it before returning 

to the seventh floor to continue working. While he was waiting on the mast climber, 

plaintiff was struck on the head with two bricks that fell from above. Plaintiff did not see 

the bricks until after they hit him.2 

In his deposition testimony. Moshe Blum, Brooklyn GC's construction 

superintendent, stated that he observed the bricks fall and hit plaintiff and that, at the time 

plaintiff was struck, plaintiff was ascending to the seventh floor on the mast climber. 

According to Blum, at the time of the accident, no one was working in the area from 

where the bricks fell. 3 Blum did state, however, that Reliable's work was approaching 

the safety netting and guardrails located around the parapet, and that this safety material 

had to be removed before Reliable could finish its work. According to Blum, prior to the 

date of the accident, he had observed that Reliable employees had, on occasion, left 

unsecure, loose bricks on the worksite, and that, after the accident, he went to the seventh 

tloor, and observed some loose bricks at the top of the brick work. While Blum conceded 

that he did not witness what actually caused the bricks to fall, he opined that it was 

vibr11tions from !he mast cl imbcr that caused the loose bricks to frdl. 

· Plaint ill'\ tcstimon\' rcgarJing his belic-fthat the bricks fell bcc,1usc ,or11cnnc working above him dislodged ihcm 
11as b:ised (>!l what his cnworkn, l1lld hi111 ,tlin the accident ,rnd w;is not based on his own observations 
' 1·1ie court 1wks that Rlum, in a s(·ction of the accident rcp(>11 prepared b) him th,1t ,1sks ··what caused the event." 
wrote tltal '·one guv wa, fixi11_L' saf'c[y 011 lhe rnclfand brick guy left lonsc brick on top ofpilntpl'.l 1,all and it foll 
duw11 l sic I when he !ixed it.'' 

3 
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In contrast. Leonardo Simon, a Reliable supervisor, asserted in an affidavit 

submitted in opposition that, in his experience, a mast climber would not have caused 

enough vibration to dislodge a brick. even one used to hold a "masonry twig" of a 

"'masonry line" in placc.4 Simon asserts that. although he did not witness the accident, a 

few minutes prior to the accident, he observed a worker, who was not employed by 

Reliable, removing poles and netting from an area directly above the seventh-floor area 

where plaintiff had been installing bricks and above where plaintiff was struck by the 

bricks. 

Initially, Evergreen and Brooklyn GC contend that plaintiff's cross motion and 

opposition to their motion. which were not served and filed until December 23. 2020. 

cannot be considered because plaintiff failed to comply with the time constraints of a 

November 25. 2020 order that. in adjourning the return date of the motion to January 6, 

2021, required plaintiff to file opposition to defendant's motion on or before December 9, 

2020. Plaintiffs delay in opposing defendants' summary judgment motion. however, 

has no bearing on consideration of plaintiff's cross-motion for summary judgment 

because the November 25, 2020 order set no time limit for plaintiff to move for summary 

judgment/ and because plaintiff's motion was timely under CPLR 3212 (a) and local 

court rules since the note of issue that was filed on December 11, 2020 was thereafter 

vacakd by an onkr (Knipd. J.) d<1kd .l;1mwry 25. 2021 (sec rVc!ls Forgo Bank. NA v Apt, 

" \im,,11 stmc·d that <t m,t\onry line help, ensmc; tlut hricb ale; in,talkd in a k\cl 111:rnw.:r. and d masonry l\\ ig is a 
thin piece ofrneldl at the end ofa mas\lnry lit1L'. A brick is placed on the twig in order to hcdd the masonry line in 
place and prevent it lroIII bcmg blo\\11 in the \I ind. 
·. 111 any event. a court may not require tint a su111m;iry jud;-111c:nt moti(,n he made earlier· than JO day, afkr the: filing 
,,! the null' ,,f i,suc· I h'<' Cl-'LR .',212 [ d l l. 

4 
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179 ADJd 1145. 1146-1147 [2d Dept 20'.ZOl).' The court will also consider plaintiffs 

opposition to defendants' motion because plaintt!T has surllciently detailed a reasonable 

excuse for his deht\ based on a law nft1ce failure in assigning counsel to submit the 

opposition papers. and defendants have not been prejudiced by the delay as they received 

additional time to submit their reply and opposition papers (see Stango v Bvmes. 200 

AD3 d 82 L 822-823 [2d Dept 2021 I: Gorcia 1· City o(New York. 189 AD3cl 788. 789 [ 2d 

Dept 2020 I) .. 

labor T.a\\ ( 240 (I)' imposes absolute liability on O\vncrs and contractors or their 

agents when they fail to protect workers crnploy·cd on a construction site from injuries 

proximatcl.:,.· caused by risks associated with falling from a height or those associated with 

falling objects (see /Yilinski v 33 ✓ Eosr 92nd Housing Dev. Fund Corp.. 18 NY3d 1. 3 

r2011 J: Nardl!cci v :Hanhasser Bav Assoc., 96 N'r'2d 259. 267-268 [2001]: Ross v Cul'lis­

I'a!tner lfrdro-Elec. Co .. 81 NY2d 494. 'i00 [1993]). For a defendant to be held liable 

under I .ahor Law ~ 240 (I). a plaintiffs injuries must be ·'the direct consequence of a 

failure to pniYidc adequate protection against a risk arising from a physically signi f1cant 

', I his co11rt rejects Jdi:ndants· suggestion th;Jt plaintilrs cros~ 111otiu11 must be denied because plaintiffhzis failed to 
,tttadi the ple,1dings io his moti()ri papers 1(YLR 3212 [bl) given that defendants ,;ub1nilled the pkad1ngs as part uf 
thei1· own moti1rn and the pleadings ;ire thus already in the record before the court (sl'e Jiuululn1 1· Episcopal lleuiJ/1 
Sc11·s .. Inc. l72 :\D3d U:,7, 1,59 [2d Dept 20191: CPU{ 2001 ]). 
7 The u,un notes that. even if ii \1crc required to reject pbimiffs opposi(i,rn papers, it would reach the same result 
regardin2 defendant,,· motion since. a, discussed below, purtior1s ofddtmlanrs· requested relief would still be 
deni!C'.,i in\ ic'\\ of initi:il bunk11 ufp1uuf that applies to their moti,rn cvc·11 i11 lite abserice urupp,.1'>1l1un (so•e C,diher 

Home Loans. inc:. v Squaw, 190 AD3d 926, 927-928 [2d Uept 2021 J; fa ii E111p1re Really v L1ieli..m, 13 7 AU3d 742, 
743 f2d Dept 2016]) and in view of the atlidavits in the record before the court appended to the timely opposition 
~ubmitted by Reliable. 

As is relevant here, Labor Law § 240 ( l) provides: "All contractors and owners and their agents, except owners of one 
and two-family dwellings who contract for but do not direct or control the work, in the erection, demolition, repairing, 
altering, painting, cleaning or pointing ofa building or structure shall furnish or erect, or cause to be furnished or erected 
for the performance of such labor. scaffolding, hoists, stays, ladders, s1 ings, hangers, blocks, pulleys, braces, irons, ropes. 
and other devices which shall be so constructed, placed and operated as to give proper protection to a person so 
employed." 

5 
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elevation differential'' (Runner v New York Stock Exch., Inc., 13 NY3d 599, 603 [2009]; 

see Wilinski, 18 NY3d at I 0). For accidents involving falling objects, the "plaintiff must 

show more than simply that an object fell causing injury to a worker" (Narducci, 96 

NY2d at 268; see also Fabrizzi v 1095 Ave. of Ams., l.C.C., 22 NY3d 658, 663 [2014]). 

A plain ti ff must show that, at the time the object fell, it was "being hoisted or secured" 

(Narducci, 96 NY2d at 268) or "required securing for the purposes of the undertaking" 

(Outar v City of New York. 5 NY3d 731, 732 [2005]; see Quattrocchi v F.J. Sciame 

Comar. Corp., 11 NY3d 757, 758 [2008]) and that the object fell "because of the absence 

or inadequacy of a safety device of the kind enumerated in the statute" (Narducci, 96 

NY2d at 268; see Fabrizzi, 22 NY3d at 663 ). 9 

The primary evidence before the court regarding the falling bricks comes from the 

testimony and affidavits from plaintiff. Blum, Brooklyn GC's superintendent, and Simon, 

a Reliable supervisor.w A juror might be able to infer from Blum's assertions, made in 

his affidavit and deposition testimony, that Reliable workers had left unsecured bricks 

lying around that could have come loose as a result of vibrations from the mast climber. 

Similarly, Simon's assertions that he observed a worker removing perimeter protection 

from an area above where plaintiff was working might allow an inference that this worker 

dislodged the bricks at issue. The assertions of Blum regarding the presence of unsecured 

' I here no dispute that the bric!-; worl-; plaintiff was pcrt't,m1ing is cove-red as W\1rk in the "erection·• of;i building 
under Labor Ui\\ ~ ::>--10 ( I). ,rnd thm Fvergreen. ;is owner. and lhooUyn ( i(', as genernl contractor. or the entity that 
folfilled that rnlc. may be held liable under secti,m 240 ( 1) rc·g,!rdkss of whether they actual!) supervised c,r 
C()ritrollcd pl<tintitTs \\Ork (.1<:'c (,'ordan 1· fas/cm !fr. S11r1pl1', 82 NY2d 555, 559-560 f I 993]; see u!so ,\fc("arlin· 1 

Twn,·r Co1111r. Inc. I 7 N'{ 3d .,69. 3 74 I 20 I 11; Burkt:'r 1· (/11io11 Co1·rn51.u11ng Co . I 87 A 03d 1544. 15--16 f 4th Dept 
20201 )uguachi rl'urf.. Ci!) 3 & -1.lpls .. luc. 185 1\D3d 63:'i. (i3_';-(i_j(, [2d Dept 2020]). 
,._, 1·1ie coun notes th:it plaintiff. in cros.s moving. relics on the· deposition transcripts and Dthcr exhibits .submitted by 

dcknda11b in ~uppurt urtheir mutiun and the attJdavits submitted by Reliable in its opposition to detendants· 
lllOt!Oll. 

6 
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bricks and those or Simon regarding the work being performed abm c plainti tr s local ion 

might support an inlcn.:ncc that some sort of securing device nr overhead protection \\ as 

necessary under the circ11111.sta11CL~S (see lfewirr \' NT 7(l' ,\t., !JC. 187 J\DJd 574. 574-

5 7 5 ! I st Dept 2020 I: Garcia 1· S:\fJ 2 IO 1Jl I 8 !JC. I 78 /\ I )Jd 4 73. 4 73 11 st Dept 2019]: 

I'assos 1· Noble Cons!r. Group, !JC'. 169 /\DJd 706. 707-708 [2d Dept 2019}: Wellington 

1· Chris/a Cons Ir. !JC. 161 /\D3d 1278. 1280-1281 [3d Dept 20181: Corf es v Jing Jeng 

/long, 143 /\D3d 854. 855 [2d Dept 20161: ,\'fowski v Pasternack, Popi.1h & Reil, P.C, 54 

/\I )Jd 6 I 9. 620 12d Dept 2008 I). 

In contrast. plaintiff in his own tcstinwny. stalL'd that he and his coworkers had 

nwrtan:d all the bricks into the wall and left no unsecured bricks where they had been 

,vorking on the 7th lloor are L,cts that weigh against tinding that a I .ahor I .aw ~ 240 ( 1) 

safety dc\'icc would have been m:ccssary or expected to secure the bricks (see Carlron v 

Cit_1 o(Nen· York. 161 /\D3d 930. 933 f2d Dept 2018 I: Gon:calc:: v TJAI Const!'. Corp .. 87 

/\D3d 610. 611 l2d Dept 2011 j: :\!arin v AI' Amsterdam 1661 Park LLC 60 J\l)Jd 824. 

825-826 I 2d Dept 2009 I). Vv'hile the above noted assertions of Bl urn and Simon may 

al Im, an inference regarding the need f'or a sect inn 240 (I) securing device. the witnesses 

did not sec exactly \\here the bricks were localed at the timl' they Jell. This inability to 

identity what caused the bricks to fall. along with plaintitTs own testimony that there 

were no unsecured bricks on the seventh floor. precludes a finding. as a matter of law, 

thnt the bricks that struck plaintiff required securing for the purposes of the undertaking 

or fell because or the absence or inadequacy of a Labor Law ~ 240 (I) de\'icc (sec 

\.!il!crte ,· Tisl1111w1 Co11str Corp.. 144 /\DJd 1113. 111512d Dept 20161: Pcc.111/110 v .Jl-

7 
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50 7('/' St. Corp .. I 39 ;\I)Jd I 029. I 030 I 2d Dcrt 2016 I: Fodohedov ,· F.ast Comr Cons tr. 

Gro11p. Inc.. 133 ADJd 733. 735 12d Dept 2015 I). Accordingly. plainti tT has foiled to 

dcrnon:,trate his prima focic cnt.itlcmcnt to summary judgment on his st'.ctinn 240 ( 1) 

claim and his cross motion muse thus. he denied regardless or the sufficiency ()(' the 

opposition suhmittcd by defendants and Rel iablc (see /Vint'grad v Ne1r York Unh·. Med. 

( ' . 4 ..... r ',/ I ., 8.:; I x· ~,., r l l) 0 ~ l I I Ir . . 6 , " , ~ ( < _ • . __ , . o. ) . 

Regarding plain ti res Labor I .,nv ~ 241 (6) cause of action. under that section ,111 

O\v ncr. general contractor or their agent may be held vicariously liable for injuries to a 

plaintiff \vhcrc the plaintiff establishes that the acci<lcnt was proximately caused by a 

violation or an Industrial Cude section slating a specific positi\ e command that is 

applicable to the facts or the case (Ri:::zuro v /..A. lVengcr ( ·ontr. Co.,() I i\Y2d 34:t 349-

350 119981: Honevman 1' Curiosiry TVorks, Inc .. 154 AD3d 820. 821 12d Dept 2017]). In 

his bill or particulars. plaintil'f' identified a plethora or Industrial Code sections and 

( lccupational Sali:ty and I kalth Administration ("OSI 1/\ ") standards alleged to have been 

violated. OSI J;\ standards. hmvcver_ may not be relied upnn as a predicate for a section 

241 ( 6) claim (see C1111-F.11 Lin v Holv Fami(v Afomonents. 18 AD3<l 800. 802 12d Dept 

20051: see also Alherto v DiSano Demolition Co., Inc .. 194 ;\f)Jd 607. 608 [ I st Dept 

2021 ]). and defendants have demonstrated that Industrial Code sections 12 NYCR.R. 23-

1.4(45). 23-1.5: 23-1.S(a). (b). (c)(l). (2) and (3); 23-1.7 (b)(l)(i). (iiL (iii). (d). (c). (el(2J 

· The court notes th:.it Lhe <:\pen .:r1gii1L·ering afl1dm it pruffered by pl:1ir1l i IT canntit be consrdered beec1use it w;is 
,ubrnrltcd for the first t i111e i11 n.:ply (.1·c·c Cu!1hcr !fume /,ouns, Inc. 1· IVci11.11c111. 197 A [)."Jd 1232, 1236-12.P [ 2d 
Dept 2021 ]}. In an\ event. lhc cu11clusur:, d:,<,ertinr1:, ot'the e11girn.:cr lt'iating to the need for o,erl1ead protec1iu11 or· 
,c:curing (kvici:s fail tu ,kmrni:;tr:tk pl;1i111ilrs prit11c1 L1cic entitlement to rt·lid-. J\dditil>nallv. Reliable ha:; ,ubrnitkd 
an affidavit from ,Ill e,pert eng1neL·r \\hn ;is,er·t,; that no Lahm l.<1w ~ :?40 (I) ckvicc wnuld have been nt·edcd to 
,ccur<: the rc:cenll) Lud hrich:, Pr any brid;s tht'd t(1 ,ccurc· tile 111:isonry t11ig. 

8 
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, -1 ( t~ · '">~- I 8 1 1 -1 ,, ) (-h - 7 . '_., - l _., 0 ; _., -1 _.," " 1- I _., -, ( ---. 1 _., - 1 1 · · ·1 4-- · ; -, -1 _., , I ) ,HH ). -. .<. -- .~- H-). __ ) ,_) . __ 1 ,_1-. __ ... u,a), -.) -·-· am ( ), ~-' ___ )(a)( _ 

1( 1 ) 1(-) ,,_.,) -(-) ,_., "(:(-· '')-'> ., '( l) --,-,, ., 3 l ) ,,_., "4"- ) ')'' -1· )---anc _ .anc c:.:..1-.:..) a ___ 1-.;;.1 aJ ___ )-j,.:.a-l __ _, __ ) ... (11-rn,..'..J-:,.(a-c.L_)-:,_ (c ()): 

23.5.l(f). 23-5.l(hJ: 23-5.l(j)(l): 2.)-8.l(a). (b)(l-5). (d)(I). (2) and (1). (c)(l) and (5). 

(l)(l)(i-\). (0(2)(i) and (ii). (f)(4). (1)(6): 23-8.2(c)(1) and 23-8.2(0(3). (t;)(l)(i) and (ii). 

(g)(2)(i). (ii) and (iii). and (h): 23-8.5(b). (c)(lt (2) and O)(i). (ii) and (iii). (e).(f). (h). (i). 

(_i). (k). (1). (m). and (n) are either insuJ'liciently specific or inapplicable to the facts here. 

Further. plaintiff is deemed to have abandoned reliance on these sections. because he 

foiled to addressed them in his oppn.sition papers (see Dcbenncdctto 1· Che1rit. l 90 ADJd 

933. 935 12d Dept 20211: Pita v Roosevelr [Inion Free Sch. Dist .. 156 AD]d 833. 835 [ 2d 

Dept 2017 J ). Plainti rrs r ,ahor I aw § 241 (6) cause of action is thus dismissed to the 

extent that plaintiff relies on those abnvcrncntioncd sections. 

Contrary lo defendants· contention. however. 12 NYCRR 23-1.7 (a). addressing 

O\TrhL'ad hazards states a specific standard (see Zervos v Ci/_\' o(Nf:'w i'ork. 8 ADJd 4 77. 

480 [2d Dept 20041). Under 123 NYCRR 23-1.7 (a)(l). every place where persons ,H'c 

required to \Vork or pass that is normally exposed to falling material or objects shall he 

provided with suitable overhead protection. As defendants hm e t:1ilcd to submit 

e\idenliary proof showing that the area \vhere plaintiff was \Vorking was not norrnally 

e:-,;_posed to falling material or objects. they have failed to demonstrate. prima facie. that 

12 NYCRR 23-1.7 (a) is inapplicable to the facts and accident here (see Salcedo v 

Sustainable Energy Options, LLC. I 90 AD3d 439. 440 [1st Dept 2021]; Gonzalez, 87 

AD3d at 611). The portion of the defendants' motion that is addressed to plaintiff's 

Section 241 (6) claim. to the extent it is premised on 12 NYCRR 23-1.7 (a), must 

9 
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therefore he denied. regardless of the sufficiency of plainliff s opposition papers (see 

1Vinegrod. 64 NY2d at 853 ). 1
~ The portion of plaintiff's crnss rnotion relating to his 

Labor I.aw~ 241 (6) claim premised upon this sarnc section must similarly be denied. 

With respecl Lo 12 NYCRR 23-1.7 (a). the court finds that plaintiff has failed to 

submit evidentiary proof showing that the area at issue \Vas normally exposed to falling 

material or objects (see Crichignu 1· Pac(,tlc Pork 550 Vo11derhi!r, LLC. 186 AD3d 664. 

665 f 2d Dept 2020 J). r urthcr. the court notes that plaintiff raised. for the first time. in 

opposition lo the defendants· motion and in support of his 0\\11 cross motion. that 

defendants violated 12 NYCRR 23-5. l (i). which sets standards for overhead protection 

on scaffolds when such protection is required (see Ooto v Asorria Fnergy II LLC. 129 

AD3d 660. 664 l 2d Dept 20 I 51). Assuming arguendo that plaintiff can utilize section 23-

5. l (i). it would he denied. since plaintiff has foiled to submit evidentiary proof showing 

that the area at issue was subject tu falling objects such that overhead protccliun ,vould be 

necessary (see Kmr/linan v Ne11· York City Sch. Cons!r. Aut/1 .. 55 Misc 3d 1208 Ii\]. 2017 

NY Slip Op 504.55. *6 [ U I [ Sup Ct. Queens County 20171; see also Crich(f{llO. 186 AD3d 

at 665: cf /.ervos v Cin· of Nnv York. 8 AD]d 477. 480 [2d Dept 2004J). In the same 
- - -

manner. plaintiff raised a clain1 based upon 12 NYCRR 23-1.17 (sets standards for li1e 

nets). Even if plaintiff could properly rely on this section. the court finds it is 

inapplicable because it is intended to protect falling workers, not falling objects (see 

Venegas v Shymer, _ AD3d _, 2022 NY Slip Op 00459 [2d Dept 2022]; Kwang Ho 

12 Blum's assertion that the subject area was not nomtally exposed to falling hazards is contained in an aflidavit 
submitted for the first time with defendants' reply papers, and as such, it cannot be considered (see Caliber Home 
foam. Inc. v Weinstein, 197 AD3d 1232, 1236-1237 [2d Dept 2021 ]). 
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f:i111 1· D & IF Shin Reulty l'mp .. 4 7 :\D3d 616. 6 I 9 I 2d Dept 2008 I). Thus. plaintiffs 

cross motion \\·ith respect his Labor I a\\ ~ 241 ( 6) claim is subject to denial. regardless (\r 

the sufficiency of the ddendants· npposition papers (see IVincgmd. 64 N'{:2d at 853 ). 

The cklcndanl:-. also nwn· to dismiss q[aintitrs comnHm-law ne"liuencc and t C' ~ 

Labnr I a\\ ~ 200 caUSL'S of action. Cases in\'olving cum111on-la\\ negligl'.nce and Labor 

f .a\\' ) 200 "foll into two broad categories: namely. those \\ here \\'orkers arc injured as a 

result ()r dangerous 11r dct'L-ctive premises conditions at ;1 ,,ork site. and those involving 

the manner in \\hich the \\Ork is pcrforml'.d .. (Ortegu v Puccia. 57 AD3d 54. (lO 12d Dept 

2008]). This court finds that the ddendants have dcrnunstrntcd that the accident arusc 

l'ro1n the means and methods ot' R.eliable"s work. rather than a dangerous property 

condition. Namely. to th(' (':\tent that Reliable workers left unsecttrl'.d bricks at the 

wurksitc. this \\ as dnne as part of their ongoing work al the project (see Giglio v Turner 

Consrr Co .. 190 AD3d 819. 830-831 12d Dept 1021]: c.·oc~l' v ,\'tore o/:VCH' York. 81 

/\D3d lJ2). 917 [2d Dept 2011 ]). Contrary to plaintitrs contentions. there is nothing to 

suggest that the alleged vibrati(HlS Crom the mast climber. in and ol'thernscl\'cs. made it a 

dangcrnus property conditilm (see (;asper v Ford Aforor Co .. 13 NY2d 104, 110-111 

I I 963 J: (,'ii/is,, Brown. LB /\D3d 137-L 1376 [4th Dept 2015 I). Rather. there is c\'idence 

that a dangerous conditi()n may ha\'c arose from Reliable leaving unsecured bricks that 

could be dislodged by vibrations and failing to protect against such falling objects by 

providing overhead protection. 

When a common-law negligence and section 200 claim arise out of alleged defects 

or dangers in the methods or materials of the work, recovery against the owner or general 
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contractor cannot be had unless it is shown that the party to be charged with liability had 

the authority to supervise or control the performance of the work (see Rizzulo, 91 NY2d 

at 352: Hart v Commack Hotel, LLC. 85 AD3d 1117. 1118 l2d Dept 2011]; Shaw. 75 

/\D3d at 635-636). Without more. an owner or contractor's authority to stop the work or 

their general supervisory authority over the injury-producing work is insutlicient to 

demonstrate supervision and control fhr purposes of liability under the common law and 

Labor Law § 200 (see Poulin. 166 AD3d at 670-673~ Goldfien v County of Suffolk. 157 

/\D3d 937. 938 [2d Dept 2018]; Messina v City of New York~ 147 /\D3d 748. 749-750 [2d 

Dept 2017]: Sanchez v Metro Bldrs. Corp .• 136 AD3d 783, 787 l2d Dept 20161). 

Herc. plaintiff: in his own testimony, stated that his work was exclusively 

supervised by Simon. a Reliable supervisor. Blum. in his testimony~ added~ with respect 

to Evergreen. that Evergreen did not provide safety equipment to the workers and did not 

have any employees present at the worksite to watch the work. Defendants have thus 

demonstrated. prima facie, that Evergreen did not exercise any authority over the work 

and thus may not be held liable for plaintiffs common-law negligence and section 200 

claims (see Debennedetto, 190 AD3d at 938: Poulin. 166 AD3d at 670-673~ Goldfien. 

157 AD3d at 938~ Messina. 147 AD3d at 749-750: see also Ke.filloukis v Mayer. 197 

AD3d 470. 471 [2d Dept 2021]: Lopez v Edge 11211, LLC. 150 AD3d 1214. 1215-1216 

12d Dept 20171). 

Although general supervision and control over a subcontractor's work is 

insufficient to make a general contractor liable under the common-law and Labor Law § 

200, liability may be found where it is shown that a general contractor is responsible for 
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coordinating the wnrk of subcontractors and an accident results from a lack or 

coordination (see Ri::::uto. 91 NY2d at 352-353: Oardner v Tishman Constr Corp.. 1.18 

;\D3d 415. 416-417 11 st Dept 2016 ]: Afatthews v .f.00 Filth Rea!zi· !JC. 111 AD3d 405. 

406 I l st Dept 2013] ). Herc. the affidavit of Simon. submitted in opposition by R.cliable. 

\\Ollie! allci\\ an inference that the unidentified \vurker removing the netting and poles 

from above where plaintiff was \rnrking may have caused the bricks to fall onto plaintiff. 

I1lum · s O\rn testimony that Brooklyn GC had general management authority of the 

,iobsite. ' and that he had the authority to stop work if he observed a worker performing 

potentially dangerous \\Orh: above another ,vorkcr dernonstrates that Brooklyn c;c had 

sufficient control over the work of R.cliabk and that of the worker who removed the 

netling 1.i to moid and conect the unsafe situation arising from any improper overhead 

\\Ork (see Ri::::uto. 91 \JY2d at 352-353: Gordner. 138 AD3d at 416-417: \lotthe1vs. 111 

i\DJd at 406). As a result. there are factual issues that require denial of the portion of 

defendants· motion seeking dismissal or the common-law negligence and :eicction 200 

claims as against Brooklyn GC. 

i\s F\'trgreen did not have representative at the worksite and there is nothing in the 

record to suggest that it had any role in the coordination or the work. plaintiff has failed to 

demonstrate the existence or a factual issue requiring denial of this portion or the motion 

13 In his affidavit, Jacob Klein, Reliable's CEO, states that Blum, Brooklyn GC's construction superintendent, was in 
charge of sequencing the work of the various subcontractors on the job, and it was Blum who arranged to have 
laborers remove leading edge protection where Reliable needed to perform its work. 
14 Of note, although Blum denied observing anyone perfonning work above where plaintiff was working at the time 
of the accident, he did admit that there had been a worker removing the netting from the parapet above where 
Reliable workers had been working and that the removal of the netting was necessary to allow Reliable to progress 
with its brickwork. 
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as it relates to Evergreen. Evergreen is thus entitled to dismissal of plaintiffs common­

law negligence and Labor Law § 200 causes of action as against it. 

With respect to defendants' third-party claims against Reliable for contractual 

indemnification, the indemnification provision in the agreement between Brooklyn GC 

and Reliable provides, as is relevant here. that Reliable must defend and indemnify 

Evergreen and Brooklyn GC: 

"from and against all liability or claimed liability for bodily 
injury or death to any person(s) ... including attorney fees, 
disbursements and related costs, arising out of or resulting 
from the Work covered by this Contract Agreement to the 
extent such Work was performed by or contracted through the 
Subcontractor or by anyone for whose acts the Subcontractor 
may be held liable, excluding only liability created by the sole 
and exclusive negligence of the Indemnified Parties." 

Courts read provisions using this '"arising out of the work" language very broadly, 

and have found that in cases like this, where a subcontractor's employee is injured and 

brings a claim against a party entitled to indemni lication, that party may obtain 

indemnification from the subcontractor even if the subcontractor or its employee had 

nothing to do with causing the accident (see O'Connor v Serge El. Co., 58 NY2d 655, 

657-658 [ l 982]; Madkins v 22 Little W 12th St., LLC, 191 AD3d 434, 436 [ l st Dept 

2021]; Reisman v Bay Shore Union Free School Dist., 74 AD3d 772, 773-774 [2d Dept 

2010]; Daily News, LP v OCS Sec., 280 AD2d 576, 577 [2d Dept 2001]~ Tkack v City of 

New York. 278 AD2d 227. 229 I 2d Dept 2000 j ). i:; Since Evergreen has demonstrated that 

, •. The court n<>LL'S tliar. alth()uglt it i, not ckar rrorn the lan~'.llagc ofthL· ucci:,ion m Tkach_ the' briefs on arpeal ,how 
that it wJs undispuku that pLiinlilL, employer had nothing LO do with the material that was blown off the roof and 
:;truck plaintiff (see Dek·miarit-Appcllant-Respondcnt 2000 WI, :"-1488651 and Dck·11dant-Rcspondc11U I hird-Pany 

l1 h1intiff 2000 \\'I. 344886:i.< ). 
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it was not negligent as a matter of law. it is entitled to contractual indemnification from 

Reliable (see Martine:: v ··w1 Broad11ay !lo/dings, !JC 183 AD3d 71 h, 718 [2d Dept 

2020]: FJellreng v ,)icoli & Massaro, Inc .. I 08 ADJd 1027. I 031 I 4tl1 Dept 20 I 3 ]~ General 

Oh ligations I .aw§ 5-322. l ). In view of the factual issues relating to Brooklyn GC's own 

negligence, tht: portion of' defendants' motion seeking contractual indemnification must 

be denied ,vith respect to Brooklyn UC (see Groziano v Source Bldrs. & Consu!ronts. 

!IC. I 7 5 AD3d 12 53, 1260 [ 2d Dept 2019]: AfcD01111el! v Sandaro Realrr. Inc .. 165 

/\1)3d 1090. 1096-1097 [ld Dept 2018]). 

\Vith n.:spect to ddl:ndants· common-Ia,, indemnification and contribution claims 

against Reliable. Simon ·s affidavit in opposition demonstrates the existence of foetual 

issues as to whether the accident rc5,ultcd from Rcliable's negligence nr its exclusive 

direction. supervision and control of the i11,iury producing work and requires denial or this 

pmtion of their motion (see McDonnell, 165 AD3d at l 097-l 098; see also McCarthy v 

Turner Constr, Inc .. 17 NY3d 369. 377-378 (20111). Additionally, the factual issues 

with respect to Brooklyn GC's own negligence preclude summary judgment in its favor 

(see AicDom1ell. 165 AD3d at 1097-1098). The court further notes, while not expressly 

argued in Reliable's opposition papers, that. unless defendants can shmv that plaintiff 

suffered a grave injury. the common-law indemnification and contribution claims against 

Reliable arc harred by the exclusive remedy provision of the Workers' Compensation 

Law given that Reliable has pleaded Workers Compensation as an affirmative defense. 

Reliable was plaintiff"' s employer. and plaintiff's deposition testimony suggests that he is 

rcce1vmg or has received Workers' Compensation benefits (see Galena v Everest 
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:,·cuf,lo/di11g, Inc.. _ /\I )3d ~· 2022 NY Slip Op 00720 f I st Dept 20.22 I: Grech v HRC 

Corp. 150 /\D3d 8.29. )B0-831 12d Dept 20171: Wurh:crs' Compensation I a\\~ I l ). 

i:inall). the portion 01· dcknda11h· motion seeking summary _judgn1c11t on its 

brc;1ch ot' contract claim based nn Rcliahlc"s litilurc tu obtain proper insurance is denied 

because thL·rc arc foctwtl issues as to whether the insurancr..~ procured satisfies the terms nf 

the insuram:c procurement provision nf the contract. The copy of the policy submitted by 

dcfcndanh shm\ s that it contains a blanket additi\lnal insured t.:ndorscmcnt, \\ hich is 

generally surticienl to satisfy contractual insurance obligations (sec Langer 1' 1\!TA 

Co/J/lnl Comrr Co . 184 ;\ D3d 40 I. .. H}2-403 [1st Dept 2020 I: Pere::. ,. Aforse Diesel Intl, 

!nrl. Inc.. 10 ;\D3d 497. 498 [1st Dept 20041: see also Kassis v Ohio Cos. Ins. Co .. 12 

NY3d 595. 599-600 12009 ]: cl (~-ilhane v Bl1('c!.- Co TD)( Constr C ·orJ) ,. St. Pu11! Fire & 

J/w·. !11s Co. 31 NY3d l3L 135 12018]). /\!though defendants ha\C submitted a 

disclaimer letter from Rcliabk's insurer denying cm/era!!c for the accident. an insurcr·s 

discbimer. in and of itsel L docs not necessarily shm\ that a rarty has breached its 

contractual obligations. More specifically. 3 disclaimer may be based on an additional 

insurcd's failure[() gi\t.: timcl: notice or its claim or on an insurer's improper lknial of 

cn\'crage rather than the named insured ·s failure to purchase a policy providing coverage 

required by the contract (see Bochrmr v Turner Consrr Corp.. 46 /\D3d 388. 388 [ l st 

Dept 20071; Binasco v Break-A·way Demolition Corp .. 256 AD3d 373, 375 f2d Dept 

19981; KM0-361 Real~v Assoc. v Podbielski. 254 AD2d 43, 44 [I st Dept 19981), 

Indeed. the disclaimer letter here, aside from suggesting that defendants failed to 

submit documentation regarding the contract requiring that defendants be named as 
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additional insureds. states grounds for denying coverage that would appear improper in 

view of the policy's language or caselaw addressing similar policy terms. For example, 

the questionable grounds for denying coverage include the assertion that coverage is 

denied because there has been no showing that Reliable was negligent (see Regal Constr. 

Corp. v National Union Fire Ins. Co. of Pittsburgh, PA, 15 NY3d 34, 38 [20101), that 

there was no showing that the accident was a result of Reliable's operations (Regal 

Constr. Corp., 15 NY3d at 37-39), and that the contractual liability exclusion would 

apply (see LaBoutique NY. Inc. v Utica Ins. Co., 18 Misc 3d 1132 [A], 2008 NY Slip Op 

50266, *3-4 [UJ [Sup Ct, Richmond County 2008]; see also Wes/point Intl., Inc. v 

American Intl. S. Ins. Co., 71 AD3d 561, 562-563 [1st Dept 2010]; Wright v Evanston 

Ins. Co., 14 AD3d 505, 506 [2d Dept 2005]). Since Rcliable's insurer is not a party to 

this action, the propriety of the denial of coverage and the applicability of exclusions 

should first be determined in a declaratory judgment action against the insurer before any 

finding is made with respect to the adequacy of the coverage purchased by Reliable (see 

Garcia v Great At!. & Pac. Tea Co., 231 AD2d 401,402 [1st Dept 1996]). 

Based upon the foregoing, defendants' motion (Motion Seq. 3) is granted to the 

extent that (1) plaintiffs Labor Law § 241 (6) cause of action is dismissed to the extent 

that it is premised on Industrial Code sections 12 NYC RR 23-1.4( 45 ), 23-1.5; 23-1.5( a), 

(b). (c)(1), (2) and(]): 23-1.7 (h)(l)(i). (ii). (iii). (cl). (ct (c)(:!) and (f): '.23-1.8. 23-

l.22(b )(2). 23-1.30, 23-1.3:2. 2J- I .33(a). 2J-2.2. and ( 4 ): 23-2.3(a)( I) and (2). and ( c); 2J-

''> ·) ,. '1 "(·· ·) ,..,, ·) 1 (· 1·i ,..,, • 1 (l ·) '1,., .., ·1(· ·J ,..,,., ::; 1( •)(::;)• 1 ""' 'i l(f) .,.., ..:. . _. ( d • .:. _) - .... 1) d • _.) - _1 • _ _ <I - (. . , __ ) - _) . _. . 1-ll 1 . • - _) - _) . "+ d -C , .c,-' - _ • . C . . . • .c, . ) . . . . • - J -
' . , 

5.l(h): 23-5.l(j)(l); 23-8.l(a). (h)(l-5), (d)(l), (2) and (3). (c)(l) and (5L (f)(l)(i-v). 
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(t)(2)(i) and (iil. (f)(4), (0(6): :n-X.2(cH3) and 23-X.2(n(3). (g)(l)(i) and (iii. (g)(2)(i). 

(ii, and (iii). and ih): 23-X.S(b). (cH I). (2) and {l)(i). (ii) and (iii). (e).(f\ (hJ. (i). (.i). (k). 

(I). (111). and (n). There c:-.:isls issues of fact co1H.:crning plaintitrs I abor Law~ 241 (6) 

cause 0L1ction premised upon 12 NYCRR 23-1.7: (2) plaintift~s common-law negligence 

and Labor Ll\\ ~ 200 causes or action arc dismissed as against Evergreen: and ( 3) 

Fn:rgreen is entitled lo contractual indcmni tication from Rcliablc. The Dclcnd:mts 

mutiun i:-, olhernist: denied. 

PlaintifCs motion (Motion Sl'q. Sl is <.knied. induding that branch ()f plaintitrs 

motion for relief pursuant to CPI .R ~ 5015. sinee nn judgment m order \\ as entered 

against plaintiff 011 de foul!. 

This constitutes the decision and order of the court. 

F~TFR 

r0 ,. '"+-
1. ~-;-

·-·- ~-----

/ 
I ION. INGRID .ff)SLPl L J .S.C. 

18 

Hoo. Ingrid Joseph , 
Supreme Court Jus~ce 

[* 18]


