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NYSCEF DOC. NO 91 RECEI VED NYSCEF:

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

WYCKOFF IMAGTNG:'SERVICES, P.C,
Plainiif}, Index No. 526143/2018
-against-

DECISION & ORDER
Hon. Larry D. Martin

SALOMON BLUTREICH artd MLMIC INSURANCE CoO.,

Defendants.

Plaintiff Wyckoff Imaging Services, P.C. (Wyckoff Imaging) provides medical services to

Wyckoff Heights Medical Center (Wyckoff Heigh_is)’, a hospital that serves predominantly

'Br_oo_klyn and Queens. In the ordinary course, p‘la_intiff purchased medical malpractice insurance

(the "-‘Polic_y"’)"with Medical Liability 'Mutua]_'.InsurancE;_ Company (MLMIC) for its then-employee,
defendant Dr. Salomon Bluireich, Though employee Dr Blutreich was-the policyholder, plaintiff
employer paid the Policy’s premiums (the “-Premiwnsé’) and was:its administrator,’

Since a mufual insurance company is o_wn'e;tl by and operated for the benefit of its

policyholders, pursuant to a conversion from a mutual insurance company to a stock insurance

company (i.e., demutualization), MLMIC agreed to buy out the. ownership. inferest in each policy
(“Cash Consideration™). Plaintiff sued for declaratoiriy judgment as to its rightful beneficiary,
arguing that, sinice it alone paid the: Premiums. and ré‘iained-vhiually exclusive control over the

Policy, awarding the' Cash Consideration to Dr. Blutreich would unjustly enrich him or,

alternatively, be breach his employment-agreement (;théz':‘-‘Agreement”) (Compl, NYSCEF Doc 1).2-

1 Dr, Blutreich designated plaintiff as “Policy Admini_stirat_or" (Policy Designation, NYSCEF Doc 35).
2:Section V1 of the Agreement supplies that plaintiff would “maintain policies of professional liability
insurance” to insure Dr. Blutreich for “any-claim for damages arising by reason of personal injury or death”

in the course.of his employment (Agieement, NYSCEF Doc 33). Separately, Schedule A of the Agreement

enumerates, among other things, Dr. Blutreich’s compensation and supplies that “The compensation and
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Plaintiff initially moved for summaly-.judgm'eéit'as to its unjust enrichment and breach of
contract claims and sought an order directing MLMIC to disburse the Cash Consideration to'it
(Mot Seq 1, NYSCEF Doc30). In denying the motiof’n, this Court (Reginald A. Boddie, J.) cited
Maple Medical, LLP v Scoft, 191 AD3d 81, 138 NYSBd 61 (2d Dept 2020) (“Scott”) for the
proposition that, since the Conversion Plan “makes:cl;_:ar"'fllat policyholders are the ones entitled
to- the Cash Consideration “unless there has been a.;%pec{ﬁc-.:designaﬁon to an identified policy
administrator,” plaintiff has no co gnizable unjust _cnrjcéhment claim on the basis of having paid the:
Premiums (Decision & Order, NYSCEF Doc 78 [c_mpihasi_'s-added]).

Dr. Blutreich now moves pursuant to CPLR_§32__1'-_2 for (i) summary judgment as to' his
entitlement to the Cash Consideration, (i) dismissa';l of plaintiff’s complaint and affirmative
defenses, and (iii) attorniey fees (Mot Seq 2, NYS CEF Doc 81). In opposing, plaintiff argues that:
the facts here are distinguishable from those in.Scoft'si;ncc,_ there, the employer paid the Premiums.
as-part of '{he"em_j_)loyee’s- compensation whereas, here, the compensation section of the Agreemént,
which sets forth Dr. Blutreich’s “sole and -exc‘lusi'veé compensation,” does not include medical
malpractice insurance and. payment of the Prcm‘imé)s. Plaintiff charges. that this is “crucial
distinction,” as recognized by this Court (Leon Ruthl§_1nan, 1) in Wyckoff Heights Medical Center
v Monroe, 2020 NY Slip Op 32580(U) (Sup Ct, ngs Cty 2020) (“Monroe™).

STATUTORY/REGULATOR FRAMEWORK
AND THE CONVERSION PLAN

Insurance Law § 7307 governs the COn'versiod_r process fronra mutual insurance company -
to a stock insurance company and requires the insurer to apply to the Superintendent of the.

Department of Financial Services (DFS) for.penniss_iq;h to convert (see Insurance Law-§ 7307[b]).

benefits as expressly provided in {] Schedule. A shall "bv_e-thfe, sole and exclusive compensation and benefits:
to be provided to the Physician in consideration for all of the services rendered or to be rendered by the
Physician and all of the Physician's obligations under this Agreement™ (id. 10).
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Once such permission is obtained, the parties to the I:Sr_opose_d- transaction must prepare a plan of®
conversion—thie operative document ;govem'ing__.dc_muit_ual'iza{ior_:smtha‘t__ln_u_s_t be approved by the
Superintendent (see Insurance Law §.7307[d], [e]). :

MLMIC’s plan of conversion provided that,__:asé‘:a-' result of it§ demutualization, the “amount
distributable to -each Eligible Policyholder shall be pald directiy to such Eligible Policyholder
unless such Eligible Policyholder has affirmatively 'des’i__ignated._a Policy Administrator ... to recejve
such amount on its behalf” (Conversion Plan, Art 6.3(f), NYSCEF Doc 38). “If a Policy
Administrator ... has not been specifically designated Eto_r_ecei've the Cash Consideration allocated
to an Eligible Policyholder, but [] believes that it has a legal right to,” such Policy Administrator
reserves the right to object and litigate {he. matter .'('Coé.vcrsion.?lan,' Schedule I)..

In September 2018, DFS issued a decision ap;rovin__g the Conversion Plan and affiriming
that the Cash Consideration was to be paid to “Eli_gibie’ Policyholders or their assignees pursuant
to explicit written conseunts or assignments™ (DFS Dec‘éision,'h_ttp’s_':fwaw.’dfs.ny.‘govf'sy‘s_temfﬁle_sf
documents/201 9;’01f’mlmi:c_deci'si’on_Z{)I 80906.pdf), In accordance with which, in a January
2019 order, DFS clarified that “whether funds are _helf_d in"escrow has no effect on the respective
legal rights of the parties to such funds” (DFS Order, hit_ps:fz’-www._éfs.nY—gOWS}_f_S_tCmfﬁlc_sfdocume
nts/2019/01/mlmic_order_1-14-19_0.pdf).

APPELLATE DIVISION’S SP-i;IT AUTHORITIES

Following the DFS Order, a number of health ggére--emplo.yers__and employees have litigated
the issue of who: should receive the Cash Considcratii(m pursuant to MLMIC’s demutualization,
and, like this Court, the Appellate Division appears 'toi‘beﬁ split-on the question. In'2019, the First
Department found for the employer (see Schaffer, Schénhofz & Drossman, LLP v Title, 171 AD3d
465 [1st Dept 2019] [“Schaffer™]). The followin g‘-yeaﬁéthe Fourth, Third, and Second Departments

found for the employees {(s¢e Maple-Gate Ane.'sthész’(;éogfsfs‘, P.C. v. Nasrin, 182 AD3d 984 [4th
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Dept 2020] [*Maple-Gate™); Schoch. v Lake Chiamp'zéz'fn Ob-Gyn; P.C.,.184 AD3d.338 [3d Dept
2020] [_‘:‘Schoch_"’] ;- Seott, supra). E.

In Schaffer, the First Department found that,-sii_‘lcc the employer “purchased the policy and
paid all the premiums on it,” awarding the Cash Cor;sideratio.n to: the employee would unjustly
enrich. her because she did not “bargain for the bcne;_it of the demutualization proceeds” (id. at
465). .

In Mcq??e-Gate‘, an analogous case, the Fourth i)epartment opined that the “mere fact” that
the employer “paid the annual premiums on the po[’i"c’:i'e%'.. - does notentitle it to the demutualization
payment” (id. at 984). ‘There, although th‘e-"el'npl.oycr;_pai‘d the:.emp’l’o_yees"'_pr'emi'ums “as part of
theii :c‘omp‘ensaﬁon,’” the: Court’s reasoning rested 'on_g:the Conversion Plan, which states that the
“cash distribution would be made to the _po'licyho[derzurﬂess he or she affirmatively designated a
Policy: Administrator to receive such-amount on his 01%_her behalf” (id. [emphasis added]).

Likewise, in Schoch; the parties’ employment.fiagr-_ecmcnt-rcqu_ire_d':’tlu; employer to pay its
employee’s premiums (id. -at 343). There, the Tl‘lilf'd Departinent did not mince words: “No
distinction is made between a policyholder who pays"';tihe' premium out of his own pockst versus a.
polieyholder whose employer pays the premium as part of an employee compensation package.
Insurance Law § 7307 does not confer an owncr'sh'ié interest in the stock or to the to the cash
consideration to anyone other than the pol'icyholder.” (m')

In Scott, the trial court addressed “the same Sgﬂgle.li‘{gdl issue™ at “the heart of all of the
actions”—"whether the physician employee or the eﬁziploycr: pa‘rtner-ship is entitled to™ the Cash
Consideration and found for the employer (id: at 8.1). In reversing, the Second Department made
clear where it stands: “We agree with our celleagues m the Third and Fourth Departments-that the
funds belong to the physician-policyholder and respe‘iptfully do not agree with our colleagues in

the First Department that the funds should be: paid 0’\%'..er to the medical practice-employer™ (id.).
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There, under the parties’ employment agreement, the émp loyees™ compensation included payment
of the Premiums (id.). This Dc—:partmcnt.unequ'ivocall;( held that the “plain language of Insurance
Law § 7307, the plan of conversion, and the DFS d;:cision make clear that the policyholder is
entitled to the consideration paid in connection with the MLMIC demutualization™ (id.).

Given the spiit, the Court of Appeals has agrc?ed to hear several of these cases, including
Scott? ‘The parties are-therefore directed to submit ﬁ%lal memoranda of law narrowly addressing
the import, if any, of payment of the Premiums as part of an employee’s compensation. In-so
doi’ng, thie parfies should address this Court’s decisi'ons;ﬁ'he'l‘e {Boddie, J.) and Monige (Ruchelsman,
J.), and the opinions.issned in'Scort, Schaffer, Shobacﬁ:;?and Maple- Gate.* Such feict-'spec'iﬁ'o briefs
should be <concise, clear, and may include any garg_uments. on contract construction and
interpretation, including, but not limited to, the parol _f;v'id'ent:e_fmle.

'C_ONCLU_S'I{)_N

Accordingly, it is hereby ORDERED that pl_eéintiff’s. motion (Mot Seq 2, NYSCEF Doc

81) for summary judgment is granted solely to the -eéc'ten_t’ of affording all parties leave to serve

and fite the foregoing final briefs no later than April 22, 2022.

Dated:  March-23, 2022

N | [T

ON. LARRY MARTI URT /o B
JUSTICE OF THE SUPREME COUR | / ; / \
(/ k S 3

. Hon. Larry D. Martin
¢ Supreme Court of the State of New York

3 See, ¢.g.; Cofumbia Mem. Hospital v Hinds, 188 AD3d 1337 (3d Dept 2020), iv'to-appeal granted, 36
NY3d 904, 136 NYS3d 830 (2021).
4 See also Wyckaff Heights Medical Centerv Qlivier (Sup Ct, Kings Ctyj, No. 526152/2018..
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