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At an IAS Term; Part Comm 6 of the Supreme 
Court or the State of New York, held in and for the 
County of Kings, at the Courthot1se, at Civic 
Center, Brooklyn, New York, oh tlw 18th day of 
March, 2022. 

PRESENT: 

1-ION. LA WR.ENCE KNIPEL, 
Justice. 

- - - - - -. - - - ·- - ·-. - - - - - - - -. - - -· - - - - ·- - - - - - - - - - -X 
U .S, BANK NATIONAL ASSOCIATION, As TRUSTEE 

FOR VELOCITY COMMERCIAL CAPITALLOANTRUST 

2018-2, 

Plaintif(. 

- against-

351 T!tOVLLC; VICTOR BROWN; NEW YORK 
STATE DEPARTMENT OF TAXATIONANDFINANCE; 

NEW YcmK CITY DEPARTMENT OF FINANCE, NEW 
YORK Crrv ENVIRONMENTAL CONTROLBOARD; 

''JCJJIN DOE #1- #50" and''MARY ROE# 1 - #50", 
the last two names being fictitiot:.1s, it being intended 
to namq all other parties who may have some interest 
in or lien upon the premises described in the 
complaint, 

Detendants. 
- - - -. - - - - - -· - - - - - ~ - - - - - - ~ - - - - - . - - - - .,. - - - - -X. 

The ft}!lowirn_i: e-filed papers read herein: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) _______ _ 

Opposing Aflidavits (AfTirmations) ___ _ 

Reply Affidavits (Affirrrtatibns). ____ _ 

Index' No; 521990/21 

NYSCEF Doc Nos. 

J8A8 

51-52 

53 

Upon the foregoing papers in this action to foreclose a corninercial inortgage on th¢ 

property at 35 T ·troy A venue in Brooklyn (Block 1413, Lot 12) (l>ropcrty\ plaintiff U.S. 

Bank National Association, as 'trustee for Velocity Commercial Capitai Loan Trust 2018., 
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2 (US Bank) moves (in motion sequence [mot. seq.] one) for an order: (1) striking the 

answer and affirniative defenses asserted by defendants 351 Troy LLC (35 I Troy or 

botrmvcr) and Victor Brown (BrO\vn or guarantor); (2) dis111issing 351 Troy and Brown's 

mun tcrclaim; (3) granting it summary judgment against defendants-35 I Troy and Bro\Vn, 

pursuant to CPLR3212; (4) granting it a default judgment against the non"answering and 

non-appearing defendants; (5) amending the caption to substitute "Jane Doc #1 (name 

relbsed),'' ·'John Doe #I (name refused), ··John Doc #2 (name refused), "John Doe #3, 

(name refused), .I ohn Doe #4 (name refused) and "John Doe #5 (name refused) in their 

capacities as tenants or occupants orthc Property in place of "John Doc If 1-#50" and ''Mary 

Roe 1/1-#50''; lmd{6) appointing a referee to compute the, amount due and owing to US 

Bank under lhcmortgage. 

Background 

On August 26, 2021, US Bank commenced this commercial foreclosure action by 

filing a summons, an unverified complaintand anotice ofpcndcncy against the Property. 

The cotnplaint alleges that defendant Brown, on behalf of defendant 351 Troy, executed a 

$650,000.00 promissory note in favor of ·'plaintiff's prcdeccssort which was secured by a 

commercial mortgage encumbering the Property (complaint at ii~ 4-5). The complaint 

alleges that US Bank "is the sole, true, .and lawful owner artd/or holder of Note and .~ . . ... .. . . . 

Mortg~tgc" (id,. qt i1 8). The complaint further alleges that 351 Troy '1fafled a21d hegJected 

to compl)i tvhh the. tcri11s .and conditions of the Mortgage Loan by failing to pay the 

principal; interest, taxes, as~essmc:nts, \vatcr rents, insurance premiums, escrbw, and/or 

2 

[* 2]



FILED: KINGS COUNTY CLERK 03/30/2022 11:57 AM INDEX NO. 521990/2021

NYSCEF DOC. NO. 54 RECEIVED NYSCEF: 03/30/2022

3 of 11

other charges, or by failing to perform a covemmt contained in the Mortgage Loan, as more 

fully described in Schcd ole F of this com plaint'' and "plaintiff elects to call due the entire 

,irnount secured by the Mortgage Loan" (id. at iii! 9 and I 0). Schedule F reflects that the 

loan matured on April l, 2021 (see NYSCEF Doc No. 9). The complaint also alleges that 

defendant Brown gnarantced payment by executing a guaranty (id. al~ 20). 0 

The complaint annexes exhibits, inclllding: (I) a copy of the five-page, April 12, 
. . 

2018 ''Serni-Anmral Adjustable Rate Note"• in the amountof$650,000.00 execut<!d by 351 

Troy in favor of Vc\c)city Commercial Capita1, LLC (Velocity), which has an "Allcmgeto 

Proinissory Note" on a separate, unnumbered page stating that 'Tt]his instrument is an 

Alfonge that shall be attached to and made a part of a certain Promissory Note, dated April 

! 2. 20 l 8, executed by 3 5 l TROY LLC in favor of V clocity .. .'' with a blank indorsement 

executed by Ryan Wise, Senior Associate at Velocity (sec NYSCEF Doc No. 6); (2) a copy 

or the ''Commercial Mortgage, Security Agreement and AssignmcnLofLcascs and Rents" 

between 351 ·rro1·, as mortgagor, and Velocity. as lender (see NYSCEF Doc No. 7); (3) an 

August 10, 202 l "Assignment of Commercial Mortgage, Security Agreement and 

Assignment of Leases and Rents'' "[t]ogcther with the note(s) and obligations therein 

described ... '' from Velocity to US Bank, which was executed by Mickie Byron of Velocity 

(see N YCEF Doc No. 8); and (4) a copy of the ·guaranty executed by Brown (see NYSCEF 

DocNo. 10). 

On Qctober 9, 2021, 351 Troy and Brown cnllc.ctivcly answered the complaint, 

cknicd the material allegations therein and.asserted affirrnativc defenses, including that US 

3 
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Bank lacks standing to foreclose. 35 l ·rroy and Brnwn also asserted a counterclaim for 

recovery of''rcasonablc attorneys['] foes and costs under the Acc·css to Justice in Lending 

Act of2010'' (see NYSCEF Doc No. 32). 

None of the other defendants answered or otherwise responded to the complaint. 

On October 15, 2021, US Bank replied to defc.ndants' counterclairn. 

US Bank's InstantStrnmwryJudgment Motion 

On November 16, 2021, OS Bank filed the instant motion for an order granting 

summary judgment, a refc1:cncc, a default judgment against the non-appearing and rioh­

ans,vcring defendants, striking and dismissing defendants' answer, affirmative defenses 

and counterGlaim and amending thecaption. 

US Bank submits a tact affidavit from Sandie Lawrence (Lawrcnce),a Department 

Manager at Velocity, "the duly authorized servicer and attorney in fact ... " 1 for US Bank, 

who attests that "I submit this affidavit as verification of the allegations in the>complaint 

and the plaintiff's reply to the counterclaim.'' Lawrence;s affidavit, which annexes copies 

of the pleadings (and all exhibits theteto, including the note, mortgage and mortgage 

assig.i1111.ent), reitctatcs the allegations in the coinplaint, including theallcgation regarding 

351 Troy's execution of the i11ortgagc and note and its alleged failed to make monthly 

payments under the mortgage. Lawrence alleges that US Bank was the "holder" ofthe 

I l~xhibit A to Lawtencc's affidavit Ls a Limited Power ofAttotney, pursuarit to. which us Bank 
a ppointcd Velocity, the servicer of the Loans in the Trust, as Attorney~ 1 n..:F act (see. NY S CEF Doc 
Nu, 45}. 
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note on August 26, 2021. when this action was commenced andthat US Bank "is the owner 

of the subject mortgage, which passed to the plain ti ff as an inseparable incident of the note, 

and is also the mortgagee of record, as evidenced by the true and accurate copies of the 

mortgage and assignments of mortgage ... " Lawrence further attests that •'351 Troy ... 

dcfaul tcd under the co111mercial note by foiling to make the payments due on Apri 11, 2021, 

and thereafter, which was an event ofdefoult on the mortgage'' and that "'[e]xhibit 'C' is 

the business record I consulted that dc1nonstrates the default." Exhibit C appear$ to be a 

payment history prepared by ·'Mr. Cooper" from May 2, 201 8 through October 7, 2021 

(see NYSCEF Doc No. 47). Lawrence avers that her ailidavit is based on her review of 

V cloci ty's business records and the business of records of US Bank's suh-servicer, "Mr. 

Cooper'' which "were reviewed for accuracy and incorporated into Velocity's business 

record keeping process.'· 

US Hank also submits an attorney affirmation, which annexes copies ofthc notice 

of pcndency and the affidavits ofservice upon defendants and asserts that "[tJhtough the 

accompanying affidavit of Sandie Lawrence, the plaintiff proved the existence of the note. 

and mortgage, and defendants' default.'" US Bank's counsel argues that ''[p]laintiff is 

entitled to sti!Uinary judgment against the answering defendants because no genuine issues 

or material fact exist that would require a trial.·' US Bank's counsel also argues that 

dismissal of defendants~ counterclaim for attorneys' fees Linder RctilPtopctty Law (RPL) 

~ 282 1s warranted b.ecausethis case involves a mortgage executed by a cori1orate defondan:t 
. . . 

"exclusively for c9111111crcial purposcs,'·and thus, RPL 282 is inapplicable. 

5 
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Defendants' Opposition 

Defendants 351 ·rroy and Brown, irt opposition_, submit a terse opposing affidavit 

from Brown, who merely attests that "as more fully developed in the affirmation ofmy 

attorney, Plaintifr L] has nol prodµced evidence in admissible form to prove standing, the 

default, and other aspects of its prima facic case-for foreclosure" and ''Plaintiff has not 

shown the absence of issues of n1atcria•1 facts, which precludes the granting of summary 

judgment at this juncture.'; 

Defense counsel submits an affirmation arguing that US Bank's moving papers fail 

to set forth sufficient facts regarding US Hank's possession of the note. Defense counsel 

clairns that La\vrcncc's moving affidavit is inadmissible hearsay because Lawrence relies 

cj\1 a payment hlstory that reflects that it vVas prepared by "Mr. Cooper," the sub-servicer. 

Defense counsel asserts that while Lawrence attests that Mr. Cooper's records were 

'' in corporatcd '' in to Velocity's bu sin css records, "it is strange that the records o f'V [ el ocit y l 

carry the markings of Mr. Cooper, and a reasonable inference could be made that the 

records presented arc in fact the records of Mr. Cooper and not V[elocity]." Defense 

counsel notes lhat ;'[tJhis is a reasonable inference that Defendants as the opponent on a 

motion for summary judgment is entitled to mi.cl all evidence must be viewed in the light 

most favorable to the Defendants:·· .Essentially, defense counsc.l argues that )'it appears 

Law1:cnce is aLtcmpHng to testify to the records of a third-party Mr. Cooper, and not the. 

[* 6]
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records ofV[clocity"I, whkh would be inadmissible hearsay" an.d that "[t]here now appear 

to he questions as to the credibility of the tcsfonony and records in Plaintifrs submissions,'' 

US Bank's Reply 

US Bank, in reply, submits an attorney affirmation arguing that it satisfied its burden 

of proof for suminaryjudgrncnt "by producing the relevant loan documents and a sworn 

affidavit from Sandie Lawrence, in which she sufficiently established proof of the note, 

mortgage. ai1d the corporate borrower's default, through admissible business records." US 

Bank's counsel notes that defendants '·do not dispute the existence of the loan nor their 

default thereunder·• and "they submit no actual evidence in opposition to the motion, ot in 

snppm·t ofany of their 11 boilerplate affinnative defenses and counterclaim," 

US I3ank's counsel further contends that its evidence of 351 Troy's payment default 

1s: sufficient because Lawrence asserted that Velocity's business records ••include 

doct1mcnts generated and received frorn the Velocity Trust, and plaintiffs sub,..servicer, 

Mr. Cooper, in connection with the subject mortgagcloan, which records were reviewed 

f'or accuracy and ii'1Corporatcd into Velocity's business record keeping process."' 

Discussion 

Smmnary judgment is a dra·stic remedythat deprives a litigant ofhis or her day in 

court and should, thus.only be employed \:vhen there isno doubt as to the·abscnccoftriable 

issues of'material fact (Kolivas vf(irchoff, 14 AD3d493 [2005]; see also Andre vPomerOj;; 
. . 

35 NY2d 36.1, 364 [l974J). "The prop9nent of,] motion for sumrnaryJudgmcnt must make 

a prinia facie showfr1g ofcntitletnenttojudgment, as a matter pf!aw1 tendering sufficient 

7 

[* 7]



FILED: KINGS COUNTY CLERK 03/30/2022 11:57 AM INDEX NO. 521990/2021

NYSCEF DOC. NO. 54 RECEIVED NYSCEF: 03/30/2022

8 of 11

l.:Vidcncc to demonstrate the absence of any material issues of fact" (Manicone v City of 

New York, 75 AD3d 535, 537 [201 0], quoting Alvarez v Prospect Hosp., 68 NY2d 320, 

324 [1986]; see c1l.1;0 Zuckerman v CityofNew York, 49 NY2d 557, 562 [l-980}; Winegrad 
. . 

v NeH1 York Univ, Ivied, Ctr., 64 NY2d 851, 853 [1985]). Ifit is detcnninedthat the inovant 

has made a prim a facic showing of cntitl cmcn1 to summary judgment, ''the burden shifts to 

l11e oppc)sing party to produce cvidcntiary proof in admissible form sufficient to establish 

the existence of material issues of fact which require a trial of the action" (Garnham & 

Hem Rea/Estate Brokers v Oppenheihwr, 148 AD2d 493 [1989]). 

Generally, to e~tabl ish prim a fade entitlement to judgment as a matter of la-.~, in an 

action to foreclose a mortgage, a plaintiff must produce the mortgage, the unpaid note; and 

i:ldmissible evidence of the bo,·rowcr·s default (see Deutsche Bank Natl. Trust Co; v 

Kai'ibandi. 188 AD3d 650, 651 [2020]; Christial'w Trust v Moneta, 186 ADJd 1604, 1605 

]2020_]; /)eursche Bank Trust Co. Ams. v Gari"ison, 147 AD3d 725, 726 [2017J). Where 

the is.sue ofstanding, is raiseo by a defendant, a plaintiff must also csta blish its standing as 

part of its prima facie case (see Deutsche Bank Trust Co. Ams. v Garrison, 147 AD3d at 

726; Security lending, ltd v New Realty Corp., 142 AD3 d 986, 987 [20 I 6]; LGF 

Holding.s-, LLC v 5i'kydel. 139 AD3 d 814, 814 [2016]), Wlwn a plaintiff establishc,s prim a 

foc.:ic entitlement to summary judgment. the burden then shifts to the defendant to raise a 

triable issue of fact as to a bon~rfide def ensc to. the action ( CitiMottgage, Irie. v Guiilern10, 

143 AD3d 852, 85~ [2016J; Mahopac Natl. Bank v BaisleA 244 AD2d 466,467 [i997]). 

8 

[* 8]



FILED: KINGS COUNTY CLERK 03/30/2022 11:57 AM INDEX NO. 521990/2021

NYSCEF DOC. NO. 54 RECEIVED NYSCEF: 03/30/2022

9 of 11

Herc, US Bank has produced the indorscd note, the mortgage, the guaranty and 

sufficient evidence that 351 Troy breached the terms of the mortgage by failing to make 

the: rcquiI·cd m011gagc payments. Contrary to defense counsel's contenticm, Lawrence's 

af'fida vit was sufficient to establish 351 Troy's payment default based on her review of Mr. 

Cooper's payment history, which Lawrence attests was incorporated into Velocity's 

business records and relied upon by Velocity in the normal course ofits business (see U.S. 

Bai1k v Kropp-Somoza, 191 ADJd 918, 921 f 2021] [holding that ''the affidavit from an 

employee ofthe plaintiff's loan servicer was sufficient to lay a foundation for the admission 

of certain business records which were created by the prior loan servicer ... " based on 

testimony that such records from the prior _servicer were incorporated into the servicer's 

rcc()rds and routinely relied upon by the servicer]). 

Furthermore, US Bank has established its standingto foreclose based on the August 

10, 2021 assignment of the mortgage together with the underlying note, which pre-dated 

the commencement of this foreclosure action on August 26, 2021, and US Bank's 

production of the note. indorsed in blank (Deutsche Bank Tr. Co. Americas v Vitellas, l 31 

ADJ d 52, 59 !_20 l 5] jholding that ·'a plaintif'f s sta11ding ITiay generally be demonstrated 

hy sho\Ving either a written as.~igmnent of the undei•lying note or the physical delivery of 

the note prior to the commencement of the foreclosure action''] [internal quotations and 

citations J1mittedJ ]emphasis ,idded JJ .. 

Defendants, in t)pposition, have failed to. niisc a triable issue of niaterhil. fact to 

prcdude summary judgnient. Defendants have also failed to oppose that branch of US . . . 

[* 9]
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Bank's motion seeking dis111issal of their counterclaim for an award of attorneys; fees. 

Accordingly, it is hereby 

ORDERED that US Bank's motion (mot. seq, one) is granted to the extent that: ( 1) 

summary judgment is granted in US 84nl(s favor on the first cause of action against 351 

Troy to foreclose on the Property and on the second cause of action again-st Brown under 

the guaranty; (2) US Bank is entitled to an order of reference; which shall be settled on 

notice ,;,,1ithin 30 days of service of this decision and order with notice of entry thereof; (J) 

US Bank is entitled to a default judgment against the non-answering and non-appearing 

de fcndants; ( 4) defendants' counterclaim is hereby dism isscd; and ( 5) the caption is hereby 

amended to substitute ''Jane Doc# 1 (name refused),'' "John Doc #1 (name refused), '-'John 

Doc ff2 (narnc refused), ·'John Doc #3 (name refi..Ised)1 John Doe #4 (name refused) and 

·-John Dt)e HS (name i"cfuscd) in their capacities as tenants or occupants ofthe Property in 

place of the John Doc and Mary Rne defendants; and it is further 

lb 
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ORDERED that the caption shall hereinafter read: 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 
U.S. 13ANK NATIONA L ASSOCIATION, AS TRUSTEE 

FOR V ELOCITY COMMERCIAL CAPITAL LOAN T RUST 

2018-2, 

Plaintiff, 

- against -

351 T ROY LLC; V ICTOR BROWN; NEW YORK 

STATE DEPARTME Tor TAXATION AND FINANCE; 

NEW YORK CITY D EPARTMENT OF F INANCE, NEW 

YORK CITY ENVIRONMENTAL CONTROL BOARD; 

··J 1\ :-J I·: DOE# I ' (NAM E R EFUSED); " JOl·I DOE lf2 
( . AM E REFUSED); " JOHN DOE #3 (NAME REFUSED); 

"'JO HN Dor: #4 (NAME RHUSED) and " JOHN DOE 

11 5 .. (NAM E RUUSED) in their capacities as tenants 
or occupants of the Property, 

Defendants. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 

This consti tutes the decision and order of the court. 

ENTER, 

11 

HON. LAWRENCE KNf PEL 
ADMINISTRATIVE JUDGE 
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