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At an IAS Term, Part Comm 6 of the Supreme 
Court of the State of New York, held in and for 
the County of Kings, at the Courthouse, at Civic 
Center, Brooklyn, New York, on the .23 rd day of 
March, 2022. 

PRESENT: 

HON. LAWRENCE KNIPEL, 
Justice. 

- -· - - H ·- - - - - - - - - - - - .;. -· - - ·- - - - - ·- - - - - ~ - - .. - H - - X 
STORMflELD CAPITAL FUNDING 1, LLC, 

Plaintiff, 

- against-

M RENTALBROOKLYN LLC, RAH MANOR (a/k/a 
.RAFAF;LMANOR), WIFI CONSTRUCTION LLC, 
BERGER 3424 HOLDlNGS LLC, TIU STATE LUMBER 

LTD., and "JOHNAND)ANEDOE No. I" through 
"JOHN AND JANE Do ENO; l 00" inclusive, the names 
of the latter defendants being fictitious, the tt'ue 
names of said defendants being unknown to 
plaintiff, it being intended to designate persons 
or entities, unknown to plaintiff, who may have 
a mechanic's lien, moitgage, judgment, wanant 
or other lien against the property, or against the 
owners thereof or other parties having or claiming 
an interest in or lien upon the Jiened premises, 
if the aforesaid individual defendants are living; 
and if any or all of said individual dcfetidm1ts be 
dead,their heirs at law, next of kin, distributes, 
executors,.administrators, trustees, committees, 
devisees,Jegatees, and the assignees, licnors, 
creditors and successors in interest ofthen1, and 
generally all persons having or claiming under, 
b)', through, or a:gainstthe said defendants immed 
as a 9lass, of any right, title, or interest in or lien 
upon the property desc1;ibed in the complaint herein, 

Defendants. 
- - - - - - - -.- - - - .. -.- - -·-. - - -.- - - -·-·- -.-·- - .., .- - - ~ - - -X 
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The following e-filed papers read herein: 

Noticeof Motion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) ______ _ 

Opposing-Affidavits {Affirinations)_· ___ _ 

Reply Affidavits (Affirmations). _______ _ 

NYSCEF Doc Nos. 

22~34, 70 

41-61 

64-67 

Upon the foregoing papers in this action to foreclose commerciaJ mortgages 

encumbering the property at 517 Brooklyn Avenue in Brooklyn (Block 1332, Lot 1) 

(Property), plaintiff Stormfield Capital Funding 1, LLC (Stormfield) moves (in motion 

sequence [mot. seq.] one) for an order: (1) granting it summaryjudgment as against 

defendant M Rental Brooklyn LLC (M Rental or borrower), pursuant to CPLR 3212; (2) 

granting it a default judgment against defendants Wifi Construction LLC (Wifi), Berger 

3424 Holdings LLC (Berger) and Tri State Lumber Ltd. (Tri State), pursua11t to CPLR 

3215; (3) severing this action as to defendant Rafi Manor {a/k/a Rafael Mano!') (Manoror 

guarantor), discontinuing this action as against the John Doe defendants and amending 

the captio.n to strike defendant Manor and the John Doe defendants from the caption, 

pursuant to CPLR 3025 (i); and (4) appointing a referee to ascertain and compute the 

amount due to it for principal and interest under the subject mortgage-and to examine and 

report whether the Property can be sold in one parcel, pursuant to RPAPL 1321. 

Background 

On December 3, 2020, Stormfield- commenced this foreclosure action by filing a 

su1n1nons, a ver;ified complaint and a notice of pend.ency against the Property;. On 

2 
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December 9, 2020, Stormfield filed an amended verified cmnplaint. The amended 

complaint alleges that Stonnfield seeks to foreclose on four mortgages encumbering the 

Property, three of which were consolidated by a November 3, 2017 Consolidated Note in 

the principal amount of $1,790,000.00 executed by M Rental, the borrower, in favor of 

Genesis Capital Master Fund II, LLC (Genesis), which was secured by a 1'Mortgage, 

Assignment of Leases and Rents and Security Agreement" encumbering the Property 

(Consolidated Mortgage) (amended complaint at ir 1). The fourth mortgage is allegedly 

evidenced by a November 3, 2017 Building Loan Note in the principal amount ofup to 

$2,350,00Q.00 executed by M Rental in favor of Genesis, which is secured by a building 

loan mortgage (Building Mortgage) (id.). The amended complaint also alleges that 

defendant Manor is the guarantor under the notes and niGrtgages (id. at ,r 5). 

The amended complaint alleges that the Consolidated Mortgage and the Building 

Mortgage were assigned to plaintiff ''by that certain Assignnient of Mortgage ... dated 

October 16, 2020, and recorded on October 23, 2020 as CRFN: 2020000296692; and 

Plaintiff is the owner and holder of the aforesaid Consolidated Note and Consolidated 

Mortgage;' (id.). The October l6, 2020 assignment of mortgage, annexecl as Exhibit A to 

the original complaint (see NYSCEF Doc No: 3), 1 reflects that Goldman Sachs Bank 

USA (Goldman Sachs), and hot Genesis, assigned the inortga:ges to Stormfield 

Stormfield's amended COl:Tlplaint, which. was not 
filed with any exhibits, incorporates the exhibits 
. annexed to the original complaint by reference (:1·ee 
NYSCEF Doc Nos. 14 anci 2}. 
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"TOGETHER with the bonds, notes and/or obligations described in sa.id mortgages ... " 

Notably, while the a:ssigmnent of mortgage is dated and was executed by Goldman Sachs 

ort October 16, 2020, the document reflects that it was previously notarized oh October 

14, 2020. Copies of the unendorsed BuildingLoanNote and the Consolidated Note are 

annexed to the original complaint a5: Exhibits B and D (see NYSCEF Doc Nos. 4 and 6) 

and arc also incorporated info the a,nended complaint by reference. 

The amended complaint alleges that "Defendant has defaulted in the performance 

of its monetary obligations under the tenns of the Notes and Mortgages, in that the 

Mortgages matured on November 1, 2018, and Defendant has failed to payto Plaintiff the 

principal amount, interest andother charges due under the Notes and Mortgages ... ;, (id. 

at~ 2}. The amended complaint asserted the following five causes of action: (1) against 

M Rental to ioreclosc the Building Mortgage; (2) against M Rental to foreclose the 

Consolidated Mortgage; (3) against M Rental and Manor for a deficiency judgment; (4) 

against M Rental to recover taxes, assessments, water charges, sewer charges, insurance 

premiums and other charges affecting the Property; and (5) against M Rental for 

reasonable attorneys' fees. 

On February 8, 2021, M Rental and Manor collectively answered the amended 

complaint, denied the material allegations therein and asserted affirmative defenses, 

including waiver, estoppel, unclean handsI that any default was caused by Storrnfield'.s 

pr~decessors, Genesis and/or Goldman Sachs, and Storm field lacks standing to foreclose. 
. . 
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Notie of tbe other defendants answered· or ptherwise re.~pon<ied to the- complaint, 

and their time. within which to do so has expired. 

Stormfield's Instant Summary Judgme11tMotion 

On September 14, 2-021, Stormfield filed the instant motion for summary 

j_µdginent, an ·order of reference1 a de.fault judgment against the· non-appearing. and non-

1:lnswcring dcforidc'J.nts, to sever its claim against Manqr and to mmmd the: caption. 

Stormfield submits a fact affidavit from Wesley W. Carpenter (Caxpenter), its 

;'autho.rized signatory,, who verified the amended complaint and attests now that he is 

~'fully familiar with the. facts s.et forth herein .and with the business records ·of Plaii1tiff.;; 

CarpehtC!l"s affidc1vit, which annexes copies of the pleadings, copies of the Consolidated 

Note and Mortgage and the Building Note and Mortgage, the Assignment of Mortgage, 

the affidavits -of service a11d a S-eptemper 9, 2021 payoff st~ternent,in the form of a chart • 

. reiterates the allegations in -the amended -complaint and ~.s.serts .that "Plajntiff has 

established a prima facie case for foreclosure of the mortgages . ; .'' based on its 

prod'uctioil of th!.': notes. and mortgages,. "the uncontested proof of default· by M Rental in 

failing_ to pay the mortgages upon maturity _on November .J, 2018" and that ~'[tJhe 

mortgages were assigneoto Pl~intiff..[on Octq,b¢r 16, -2020] and recorded on October 23, 

2020, and Plaintiff is the owner and holder of the notes artd mortgages" (emphasis add¢d). 

Carpenter farther attests· that "when Plaintiff comnienced th1s ·action, Plaintiff -was in 

po~session ofth~ Notes and it was the holder ofthe.Mortga_ges''·and ,tPiafotifYreniains in 
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possession of the Notes to date.'' 

Regarding M Rental's p&yment default, Carpenter alleges that "1 have reviewed 

the attached 'E.xcel spreadsheet' that is annexed hereto as Exhibit 9 and incorporated by 

reference herein" (see NYSCEF Doc No. 32). Carpenter asserts that: 

"I hereby submit this Excel spreadsheet as a business record 
of Plaintiff (a) that was made at or near the time of the 
occurrence, (b) that was kept in the course of Plaintiffs 
business, and (c} that was made in the course of the regularly 
conducted activity of Plaintiffs business.'' 

Notably, the "spreadsheet'' submitted With Carpenter's affidavit as Exhibit 9 is a payoff 

statement in the forni of a chart, which identifies the borrower, M Rental, and lists: (1) 
. . 

the ''Payoff Date" as 9/9/2021; (2) the ''Maturity Date " as l 1/ l /2018; (3) the "Interest 

Paid to Date" as ll/1/2018; (4) the "Next Payment Due Date" as 12/1/2018; (5) the 

Unpaid Principal Balanct::'' as $3,990,878.41; (6) the "Note Interest Rate" as 8.5000%; (7) 

the "Current Interest Rate" as 24.0000%; (8) the "Note Rate Interest Due" as 

$869,203.70; (9) the "Default Interest Due" as $1,585,0 I 8,50; (1 Q) the "Accrued/Unpaid 

Interest Due" as $0; (11) the "Unpaid Loan Charges" as $4,535.62; (12) the "'Demand 

Forwarding Fee" as $350.00; (13) the "Total" of $6,449,986.23; and (14) "Add Per­

Dicm" $2,624.14 (NYSCEF Doc No. 32). 

Regarding defendant Manor, the guarantor, Carpenter avers that in April 2021, 

Manor filed a bankruptcy petith:m, the ai.ltdtnatic stay was lifted by the Bankruptcy 

Court's July 9, 2021 ordet "to pemth Plaintiff to exercise all of its t1ghts with respect to 
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the subject property and M Rental, but Plaintiff was directed to sever from this action its 

daims against Manor, without prejudice, so that after the conclusion of this action, the 

Bankruptcy Court may determine the amount of a deficiencyjLidgment, if any, to be 

awarded [against Manor].n Stormfield submits a copy of the Bankruptcy Court's order. 

MRental andManor's·Opposition 

M Rental and Manor, in opposition, .sub1nit an affidavit fro1n Manor, who argues 

that Stonnfield was assigned the loans on October 16; 2020, "and either was never given, 

or is actively seeking to hide~ the actual business relationship between M Rental and 

Genesis ... Plaintiffs predecessor in interest ... and the holder of the Notes and 

Mortgages on November 1, 2018, the date upon which Plaintiff would like to claim that 

M Rental defaulted on its loan obligations." 

Manor attests that Genesis, the originator of the Consolidated and the Building 

loans, held the loan proceeds in escrow, funded M Rental's construction project at the 

Property and agreed to extend the November I, 2018, maturity date of the loans, as 

evidenced by email correspondence and Genesis' funding of the construction project after 
. . 

November I, 2018. Manor thus asserts that: 

"Plaintiff fails to mention that prior to the [November 1, 
2018] Maturity Date, (a) Genesis agreed to continue taking 
interest-only paymel'1ts on the unpaid principal balance from 
the Building Loan Escrow ... for the period a,ftet the 
Maturity Date that Genesis was holding onpehalf of M Rental 
on the Building Note, (b) that Genesis agreed tb contimie to 
fund the construction on the subject Pre1nises frdm the 
unspent escrow funds that Genesis was still holding on M 
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Rental's behalf for this project (in the sum of approximately 
$1,500;000'.0O), and (c) that Genesis induced M Rental to 
continue to spend tens of thousands. of its own capital on 
repairing the Building on the Premises, all of which occurred 
after the Maturity Date. 

"As it will become clear from the documents and email 
correspondence presented below, Genesis orally agre-ed to 
extend the terms of the subject notes and mortgages before the 
[November l, 2018] Maturity Date in order to allow M Rental 
to continue to build a ten (10) family residential apartment 
building with a community facility {the 'Building') on the 
subject real property .. , 

"Tt was only in February 2020, after M Rental began to 
challenge the amounts that Genesis was claiming that M 
Rental owed Genesis on the subject notes and began to 
question whether Genesis itnpropedy allocated funds from the 
subject notes to other unrelated projects that have the s[ a]me . 
. . principals {but are not cross-collateralized), that Genesis 
suddenly and unilaterally decided to call M Rental in default 
using the [November 1, 20l8] Maturity Date as the date of 
default. 

"The email correspondence between Genesis and M Rental in 
the period after the [November l, 2018] Maturity Date and 
Genesis' acts of funding the construction ofthe Building after 
the [November 1, 2018] Maturity Date, conclusively 
demonstrates that Genesis actually agreed to extend the loan 
terms passed the [November l, 2018] Maturity Date. The 
conduct of Genesis with M Rental during the period after the 
[November l, 2018] Maturity Date also demonstrates this 
fact" 

While Manor ad!Tlits that ''the terms of that extension were never f9rmalized in a written 

extension agreement between the patties," he claims that "the rc}ationship and email 

cnrrespoliden:ce clearly demonstrates that this was the agreement betwe.en the parties.'' 

.8 
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Defendants submit as Exhibit B what Manor characterizes as "Genesis' own 

borrower statement of account dated December 31, 2019L]" "which was provided by 

Genesis to M Rental on or about December 31, 2019," prior to the October 16, 2020 

assignment of the loans to Stotmfield and more than Olie year after the November 1, 2018 

maturity date of the loans (NYSCEF Doc No. 43). Manor argues that "[a]lthough 

Genesis: had agreed to lend $2,350,000 [.00] to M Rental to complete the construction on 

the Building as a part of the Building Note prior to the Maturity Date .. .'' the staterncnt 

reflects that Genesis ''Only released $673,000.00 from the Building Loan Escrow to M 

Rental before the Maturity Date ... '' Manor ihus avers that on November I, .2018, 

$2,463,000.00 was due and owing, which was comprised of the $1,790,000.00 due on the 

Consolidated loan and the $673,000.00 that Genesis released from escrow from the 

Building loan; 

The payoIT statement contains a "8um1nary" which lists: (1) the reporting period 

as January 1; 2019 through December 31; 2019; (2) the principal balance as 
. . 

$31840,617.58; (3) the Trust balance as $0.00; (4)thc unpaid late charges as $4,359.62; 

(5) unpaid charges of $112.00; (6) unpaid interest of$0.00; (7) accrued late charges of 

$0. 00; (8) regular paytrtetit of $17,207.26; and (9) note rate of 8500% (rather than the 

24°/o default rate). Under the Summary is an ''Account Activity" chait reflecting that 

there was a total of $1,377,617.58 in ''Funding" paid out on eight separate occasions from 

January 7, 2019 through December 23 _, 2019. Notably, the. payoff statement that Genesis 
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provided to M Rental reflects that it was prepared by FCl Lender Services, Inc. (FCI); 

ptesutnably the servicer of the loans at the time that the 2019 payoff statement was . . 

prepared. 

Manor attests that "[ a ]s the Maturity Date approached, Genesis orally agreed Witil 

M Rental that Genesis would extend· the terms of the First Note and Building Note.;; 

Manor attests that he personally ilad conversations with John Day (Day), Genesis' Chief 

Business Development Officer, in which Genesis agreed: ( l) not to hold M Rental in 

default for failure to pay the balance of the loans on the 1natutity date.; (2) to extend the 

terms ofthe loans "in order to allow M Rental to use the funds remaining in the Building 

Loan Escrow to complete construction on the Building;'; and (3) "that the monthly 

interest-only payments that would become due and owing on the First Note and Building 

Note as ofDecember 1, 2018 would be paid from the Building Loan Escrow." 

Defendants also submit email chains between Gina Siu (Siu), Genesis' 

ConstruGtion I.cad Administrator, and Nirit Reuveni (Reuveni) of M Rental from 

December 21, 2018 to December 28, 2018 ( and copied to Manor, Day and others), nearly 

two months after the November l, 2018 maturity date, in which: (1) Siu admits that the 

balance in the Building Loan escrow was $1,677,000.00 and is needed to "finish the 

project''; (2) Siu discusses "processing" a ''draw request" to pay contractors, including 

iron v,iork, plumbing; garbage removal and demolition, for the construction project and 

requests W-9s for the contractors getting paid; and (3) references the "fund control tearn" 

10 
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to. jJtoqess "draw~" in th¢ future. In a, Deceinb~r 28,. 20.18 .email to Manor, Reuven:i and 

others, Day advises that: 

"In regard to funding the submitted draw request on 517 
Brooklyn, our. com1sel (Lino· Lauro) is providing. to 
Menachem a form Letter ofDfrection that will .need ·to be 
signed by Rafi [Manor], allowing us to pay the mechanic's 
lien holder directly and we will need a tele~se of lien from the 
rriechanic,s fien holder. With those documents we will be 
able to pay the lien holdet. andful.flll thiS single draw reque.st 
(though oncewe·have the requited docurrientation iii place; it 
wili likely take 5 business days to effectl1ate payrnentthrough 
·our third party/local pay1nent service1} Any further· draw 
requests will be on hold until such time that we have a 
fo,·bearance agreement in place" (emphasis added). 

ln an e1tiail chain frotil Jamiary 24, 2019 through February l, 2019, Genesis requests, and 

Reuveni,. in response,. provides Gen¢Sis with the t:.0$.ts to complete the: construction 

project. ln a May 22, 2019 eirtaH, Siu advised R.euveni and Manor: 

''We will be using a new fund control inspection corhpany 
called Tdnity, our previous inspection coinpany is no longer 
able to p·erfonn, and we:: foel this change. will help ·expedite·the 
dra:ws. Inspections have been ordered and please note the 
1ns.pection ·cqmpany will not s~art processing th~ draw unless 
all cfocunients are 100%. . 

'~To reach the quickest turnaround· time. for your, Jut:ure draws, 
please inake sure all your backups are in order. lam providing 
a list below off all.iternS needed to help speed up your draws 
and please· let me. know when is a good time: to wa:lk ·you 
through this list ... i; 

Manor argues that ,·'[d]ue to·.the relationship between Genesis and M·ilental during 

2019 ~. M Rental expended teµs of thousarids .of its own dollars towc;1:rds construction on the 

11 
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Building in reliance of the promises of Genesis that Genesis would c;ontinue to release 

funds to complete construction on the Building.'' Defendants subtnit additional email 

chains between Genesis and M Rental, which Manor argues "demonstrate that Genesis 

and M Rental were actively working together to get the Building completed by using the 

Building Loan Escrow through the end of December 2019. ,; Manor further· attests that 

''[d]ue to the fact that the Building LoanEscrow was about to be exhausted, Genesis and 

M Rental began discussions in January, 2020 about M Rental getting a written extension 

and modification of the Building Note where Genesis would be able to I end M Rental the 

remainder of the funds that M Rental would need to complete the Building. '·1 Defendants 

also submit a January 28, 2020 email from Siu in which she provides a ''breakdown'' of 

the fourteen "fundei' "draws" from the building esc:row from November 3, · 2017 through 

December 2b, 2019 (see NYSCEF Doc No. 58). Manor contends that this "Loan Report 

does not show that M Rental was in default on the loan as of Janua:ry 30, 2020" and is 

proof that ''Genesis agreed to extend the First Note and the Building Note and that 

Genesis waived its rights to call the loan in default on the MaturityDate." 

Manor explains that "[ u ]ponreceipt ofthe Loan Report, M Rental began to request 

backup for the draws that were remitted on the Building Note from the Building Loan 

Escrow" and then "Genesis abruptly stopped negotiations with M Rental with regards to 

the new funds that Genesis agreed to lend M Rental in order to complete the Building, 

and Genesis sent M Rental a demand loan payment dated February 26, 2020'' demanding 

12 
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24% default interest rutmingfrom the Noveinber 1, 2018 maturity date. 

Manor alleges that "Genesis abruptly decided to call the Building Note in default 

due to the fact that Genesis realized that thousands of dollars from the Building Loan 

Escrow were misapplied and/or improperly released by Genesis or Trinity to other 

projects unrelated to the Building, the Premises and the Building Note'; but cannot prove 

this without discovery. Manor argues that "Genesis should be legally cstopped from 

abruptly deciding to call the Maturity Date as the date of default on February 26, 2020 

after it had led M Rental to believe that it would be lending M Rental the funds to 

complete the Building, had admittedly released approximately $1,500,000 from the 

Building Loan Escrow after the Maturity Date, and had actively told M Rental that it was 

not in default• on the Building Note for the entire period after the Maturity Date through 

February2020.;' Manor also contends that Stormfieldwaived its rightto call M Rental in 

default. 

Stormfield's Reply 

Stormfield; in reply, submits another affidavit from Carpenter, who attests that 

Manor,s claim that Genesis ''orally agreed to an open-ended extension of the mortgages 

beyond the November 1, 2018 maturity date is ''simply a smoke and mirrors defense that 

lacks merit and cannot withstand judicial scrutinf' because "Defendants have failed to 

subnii t a . single· docuril.en t proving any alleged oral modification . ~ . " Carpenter argues. 

that a· review ofthe emails produced by defendants ''shows that .not a $ingle email or 
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document actually confirms Defendants' claim of an alleged oral modification or waiver.'' 

Carpenter also asserts that 1'Manor has failed to disclose to this court the pre­

negotiation letter that he signed in June 2020 ... wherein ... Defendants affirmed that 

the mortgages matured on November l; 2018, were not modified or extended, and have 

not been repaid.'' Stonnfield submits a June 5, 2020 letter executed by its predecessor, 

Goldman Sachs, and defendants setting down certain terms for their settlement 

negotiations and states (at paragraph l l) that "[n]either this letter nor any Negotiations or 

other action undertaken pursuant to this letter shall constitute a waiver of any claim or 

defense (legal or equitable), counterclaim, set-off, recouprncnt, cross claim . . ." 

Carpenter claims that the loan files of Genesis and Goldman Sachs are admissible 

because:· 

"[a]s the scrv1cmg agent for Stonnfield, the successor-in­
interest to the mortgages, I am familiar with the loan files that 
Storrnfield received from Genesis and Goldman, as the prior 
servicers, that have been incorporated jnto Stormficld' s 
business records. Said records were created and maintained 
in the ordinary course of Genesis's and Goldman's servicing 
businesses. Said records were created by someone with 
personal knowledge of the act; transaction, occurrence or 
event being recorded. Said records were created at or rtear the 
time of the act, transaction, occurrence or event being 
recorded. Said records are relied upon by Stormfieid in its 
ciay-to-day course of its servicing business." 

Carpenter assei·ts that paragraph 3.21 of the Building Mortgage "defeat. 

Defendants' clairh of oral mociif:icatioh and estoppel and wa:iv¢r'~ bec,111s e it provides that 

14 
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the Mortgage~ Note and B.uilding. ldan can be exte11ded and modified '·'oniy·fa writine, 

executed by .the Mort.gagee and that none of the rights· or benefits. of toe· Mortgagee can be 

waived permanently except in a written document executed by the Mortgagee ... '' 

Carpenter similarly cites to paragraph J. U of the Building Mortgage; which siniilarly 

provides that: 

"This .Mortgage. cannot be altered, .. am¢nded, waiv1;:.c.t, 
modified or discharged orally, and no executory agreement 
shall be· .effective· to inodify, waive ·or discharge, in whole· or 
in part; anything contained in this Mortgage unless it is in 
writing·and·sjgned by the=party against vihom enforcement of 
any·modification; alteratio11,.·amendment, waiver or diffcharge 
is sought." 

Carpenter cites other provisions in the notes .and ~sserts that the .. oppo.sition fails to raise ;a 

triable issue of fact to preclude sm111nary.judgment in Stormfield.'s favor. 

Discussion 

Summary judgment is a drastic remedy that deprives ·a litigant of his or her day in 

court and should, thus, only be employed when there is no doubt as to the absence of 
triable issues of material fact (Kolivas v Kirchoff, 14 ADJd:493 [2005]; se:e also And,"e v 

Pomeroy, 35 NY2d 361, 364 [1974]).. •'The .. proponent. of •a mQtio.n for ,summary 

judgment must make. a prhna facie showing of ·entitlement to judgrriei1t, as a matter of 

law, tendering sufficient evidence to demonstrate the absence of ariy material issues of 

fact'' (Manic,on¢ v City of New York, 75 AD3d 535.,. 537 [2010], quoting Alvarez v 
Prospect Hosp._, 68. NY2d 320, 324 [l986J;. see also Zuqkerman v City of New York, 49 
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NY2d 557, 562 [1980]; Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853 

[1985]). If it is determined that the movant has made a prima facie showing of 

entitlement to summary judgment, ''the burden shifts to the opposing party to produce 

evide,:ntiary proof in admissible form sufficient to establish the existence of material 

issues of fact whic:h require a trial of the ac:tion" (Garnhmn & Han Real Est ale Brokers v 

Oppenheimer, 148 AD2d 493 [1989]). 

Generally; to establish prima facie entitlement tojudgment as a matter of law in 

an action to foreclose a mortgage, a plaintiffmustproduce the.mortgage, the unpaid note, 
. . . 

and admissible evidence of the borrower's default (see Deutsche Bank Nall. Trust CQ, v 

Karibandi, 188 AD3d 650,651 [2020]; Christiana Trust v Moneta, 186 AD3d 1604, 1605 

[2020]; Deutsche Bank Trust Co; Ams: v Garrison, 147 AD3d 725, 726 [2017]). Where 

the issue of standing is raised by a defendant in his or her answer, a plaintiff must also 

establish its standing as part. of its prima facie case (see Deutsche Bank Trust Co, Ains. v 

Garrison, 147 AD3dat 726; Security Lending; Ltd. v New Realty Corp,, 142 AD3d 986, 

987 [2016]; LGFHoldings, LLCv Skydel, 139 AD3d 814,814 [2016]). When a plaintiff 

establishes prima facie entitlement to summary judgihent, the burden then shifts to the 

defendant to raise a triable issue of fact as to a bona fide defense to the action 

(CitiMortgage, Inc. v Guillermo, 143 AD3d 852, 853 [2016]; Mahopac NatL Bank v 

Baisley, 244 AD2d 466, 467 [1997]). 

I-lere,_.·stonnfield faile:d to .satisfy its pdma facie burden. of dernonstrating its·right. 
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to smliinary judgment and a,rt order of reference because ·it~ moving papers failed to 

.include -any evidence -of M Rental's payment default on the Novemb_er 1, 2.018 maturity 

date of the loans. Carpenter admits that the notes and mortgages were not assigned to 

Storm.field until October 16~ 2020, nearly two months before Stormfield coimnenccd·this 

._action on Dec.ember 3., 2020:, and nearly tw.o. _years after ·M Rental':s alleged payment 

default on the November 1, 201& maturity date of the loans:. Carpenter, .neverthel~ss, 

submits Stormfield's September 9, 2021 payoff cha.rt (see NYSCEF Doc No. 32) qs a 

-Stormfield business record evidencing M Rental's alleged failure to pay off the Jo·ai1s 

nearly three years earlier on ·November Ii 2018, prior to Stonnfield.'s alleged-acquisfriort 

of the ioans. There i.:; nothing in the record to indicate that Carpenter, or anyone else at 

Storin"ti'eld, has personal kncrwledge regarding M Re11tars alleged payment default on the 

November l, it} 18 maturity date. 

In addition, StormfieJd failed to establish its standing to foreclose, While 

Stormfield references and relics upon the October 16, 2020 assignment of mortgagc1 

which reflects that Gc:ildmai1 Sachs ;issigned the mortgages "to Stormfield "TOGETHER 

with the bonds;_ ·notes ··and/ot obligations described it). said mortgages .... ;~ the mortgage 

assignment fa seemingly defe_ctive since it states_ that it was c_xecuteq by Yvonne 

Gruenberg of Goldman Sachs on October 16, 2020, but ber signature was previously 

notarized on October 1{··2020 (see" NYSCEF Doc No. 3) .. Although Carp·enter generaHy 

attests that.. '"when Plaintiff commenced this. action, Plaintiff was in possession of the·. 

l7 
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Notes and it was the holder of the Mortgages[,}" Carpenter does not provide any 

testimony whatsoever regarding Goldman Sach's physical delivery of the notes to 

Stormfield prior to Stormfield's commencement of this foreclosure action and the notes in 

the record before the court are not endorsed at all (see NYSCEF Doc Nos. 4 and 6), 

It is axiomatic that "a plaintiff's standing may generally be demonstrated by 

showing either a written assignment of the underlying note or the physical delivery of 

the note prior to the commencement of the foreclosure action" (Deutsche Bank Trust Co, 

Americas v Vitellas, 131 AD3d 52, 59 [2015]). Stormfield has failed to de1rtonstrate its 

standing as part of its prima facie case because the mortgage assignment in the record 

seems to have been defectively executed and notarized and Carpenter provides no 

testimony or documentary evidence of the physical clelivery of the notes to Stormfield. 

Accordingly, itis hereby 

ORDERED that Stortnfield's motion (mot. seq. one) is only granted to the extent 

that: (1) this action is severed and discontinued as against defendant Manor; (2) this 

action is discontinued as against the John and Jane Doe defendants; and (3) the Caption is 

amended to delete defendant Manor and the John and Jane Doe defendants~ the motion is 

otherwise denied without prejudice and with leave to renew afler the conclusion of 

discovery; and it is further 

ORDERED. that the caption shall hereinafter read: 

-------~----~--------~---~-----~~~-----X 
STORMFIELD CAPITAL FUNDING ] 'LLC, 
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Plaintiff, 

- against -

M RENTAL BROOKLYN LLC, WIFI CONSTRUCTION 

LLC, BERGER 3424 HOLDINGS LLC and TRI STATE 

LUMBER LTD. 

Defendants. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 

This constitutes the decision and order of the court. 

ENT E R, 
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