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CIVIL COURT OF THE CITY OF EW YORK 

COUNTY OF EW YORK: Housing Part F 

2 186 REALTY NY LLC, 

Peti tioner, 

-against-

YES E IA MARTINEZ, 

Respondent. 

HO . NORMA J. JENNINGS 

L & T Index #1 2396/20 

DECISION/ORDER 

Recitat ion , as required by CP LR 22 l 9(a), in the papers submitted in support of re po ndent 's motion to 

dismiss the proceeding. 

PAPERS 

Respondent's Motion to Dismiss, 

Affidavits, Memorandum of Law, 

and exhibits 

Affirmation in Opposition 

Reply Memorandum of Law 

NUMBERED 

2 
3 

Upon the foregoing citied paper , the deci sion/order in this mot ion is as follows: 

Petitioner commenced this holdover proceeding to recover possession of apa11ment IF located at 2186 

Grand Concourse, Bronx, New York. Petitioner seeks possession on the ground that respondent is 
breaching a substantial obligation of her tenancy. Petitioner served a Notice to Cure dated January 20, 

2020 wh ich provides: 

PLEASE TAKE NOTICE that you are violating a substantial ob li gation of your tenancy 

and of your lease, as renewed, other than the obligation to surrender possession of such 

housing accommodation entered in to between you and the landlord for the occ upation of 
the premises described above in that you have installed a "bui lt in ' pa11ition (a sheetrock 

wall erected from floor to cei ling creating an interior room in the 4th room from east) 
creating an extra room in the premises, w ithout the prior consent of the land lord, in 
violation of Paragraph l O of your lease dated May 15 , 2013 , as renewed December 28, 

2017, and in vio lation of the City of New York Depai1ment of Hous ing Preservation and 
Development bui lding code (vio lation # 133 16526). 

PLEASE TAKE FURTHER NOTI CE that you must cure such vio lation on or before 

February 11, 2020 and unles you cure such violation on or before aid date, you will be 
Required to remove from and su rrende r possession of the demi ed premise . 
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The otice of Tennination dated, February 12, 2020, provides: 

PLEASE TAKE OTICE that the undersigned landlord has elected to and does hereby terminate on 
March 4, 2020, your lease and your tenancy, and the tenancy of al l those claiming under you, with respect 
to those certain premises situated at 2186 Grand Concourse, in the Borough of Bronx, County, City and 
State of New York, more particularly described as apartment 1 Fin said premises . 

The grounds under Section 2524.J (a) of the Rent Stabilization Code upon which the landlord 
relies for your removal or eviction are the termination of your tenancy and the fact that you have 
violated and are sti ll violating a substanti al obl igation of your lease dated May 15 , 2013, as 
renewed, and of your tenancy other than the obligation to surrender possession of such housing 
accommodation and have fa iled to cure such violation after written notice by the landlord, dated 
January 20, 2020, that such vio lation cease on or before Februa,y I I 2020, which notice has been 
duly served upon you and is annexed hereto 

The facts that establish the existence of such grounds are: 

1. That you install ed a "built in" partition (a sheetrock wall erected from floor 
to ceiling creat in g an interior room in the 4th room east) creating an extra 
room in the premises, in violation of Paragraph 10 of your lease and the 
DHPD building code (DHPD violation # 13316526) and contrary to the 
obligation of your tenancy. 

2. Such partition creates a fire hazard in that it divides rooms in a way that easy 
access to and from the exit is blocked. 

3. Such partition adds stress to the infrastructure of the premises by adding wal l 
weight where the floor was not designed to hold such weight. 

4. The add ition of such pa11ition may cause permanent damage to the walls, 
floor and ceiling of the subject premises dependent on how much pa11itions 
were built in. 

The Notice of Petition and Petition is dated March 9, 2020, due to the Covid-19 Pandemic the proceeding 
first appeared on the court's calendar on September 27, 2021, after petitioner moved for a default 
judgment of possession against re pondent. On October 4, 202 l, Mobilization for Justice, Inc. fi led a 
Notice of Appearance on behalf of respondent, Yesenia Martinez. On ovember 24, 2021, respondent 
filed a verified answer raising affirmative defenses and counterc laim s. On January 14, 2022, respondent 
fi led opposition to petitioner' s motion for a default motion and cross-moved to dismiss the proceeding. 
Respondent moves to dismiss, pursuant to CPLR 32 l l(a)(8), for petitioner's fai lure to effectuate service 
in accordance with RPAPL Section 735 , dismissing the proceeding, pursuant to CPLR 321 l(a)(7), for 
petitioner's failure to serve an adequate predicate notice, in accordance with Rent Stabilization Code 
section 2524.2, and dismissing the proceeding, pursuant to CPLR 321 l (a)7), for failu re to state a cause of 
action in accordance with RPAPL section 741. On February 14, 2022, petitioner cross-moved for a nun 
pro tune order accepting as timely, the affidavit of service for the Notice of Petition and Petition. 

Respondent, in her cross-motion, argues that the proceeding must be dismissed because she has cured by 
removing the partition, and in fact, the superin tendent came to the apa11ment on February 11, 2020, the 
date she had to cure by, and removed the partition. Since the removal of the partition, HPD has inspected 
an d there has not been a vio lation placed for the pa11ition. Respondent argues that a sufficient predicate 
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notice is essential to maintaining a summary proceeding, and the otice of Termination in this 
proceeding, is defective as it fai led to comply with Rent Stabilization Code ection 2524.2 and RPAPL 
74 1 ( 4) because it does not allege specific facts , and cannot be amended, requiring dismissal of the 
proceeding. Specifically, the Notice of Termination, dated February 12, 2020, did not allege any 
additional facts indicating that respondent failed to cure the condition, that an inspection was made after 
the cure period ended, which fo und that the alleged condition continued. Respondent further argues that 
the otice of Tem1ination is defect ive because they inconect ly cite the lease provision, respondent is 
purpo1iedly in vio lation of, as paragraph 10 of her lea e refers to "Leased premi e does-does not- have 
an operative sprinkler system ,' and does not refer to in tai ling a pariition. Re pondent argues that the 
proceeding must be di sm issed, pursuant to CPLR 32 1 I (a)(8), and RP APL section 735( 1 ), as petit ioner did 
not attempt to personally serve the respondent or comply with the alternative service requirements of 
735( 1) by knocking on the door. Petitioner also failed to file the affidavi ts of service within three days of 
maili ng the papers in accordance with RPAPL 735(2). 

Peti tioner argues in oppos iti on that the Notice of Termination, as wel l as the petition sufficiently state a 
cause of action for a ho ldover proceeding based upon a breach of a substantial ob i igation of respondent ' s 
tena ncy. The otice of Termination details respondent ' s conduct and how that conduct is both a lease 
violation as well as being a serious health and safety concern, and the damage the pa11ition has and is st ill 
causing to the premise . Pet itioner also properly erved respondent by subst itute service, however, due to 
a clerical error by the process server, petitioner is unab le to ver ify whether the Affidavi t of Service was 
filed with the clerk, but petitioner believes the process server fi led the Affidavit, which the court lost or 
the court shut down before it cou ld be filed . 

Respondent's motion to dism iss must be denied, petit ioner argues, because in a Notice of Termination, al l 
that is necessary is fo r a land lord to allege facts uffic ient for the tenant to prepare a defense, dates and 
times need not be al leged . The notice of term inat ion here, petitioner argues, state that the vio lat ion of a 
su bstantial obi igation of the lease is the grounds of ev icti on , and a de cription of re pondent 's spec ific 
violations that respondent 'built in" a partition which is a fire, health and safety hazard and "adds stress to 
the infrastructure of the premises causing permanent damage to walls, floors, and ce il ings . Petitioner 
furthe r argues that the use of the phrase "permanent damage" ind icates that even if respondent removed 
the partition, she would still be in violation of her lease, and it is immaterial whether DHPD found a 
violation. Further, the predicate notice does not mention the incorrect lease provision, the notice states 
th at respondent is "v iolati ng a substantial obligation of {their} lease dated May 15, 2013" A1iicle 10 of 
respondent's original lease dated May 15, 2013 states "You cannot build in , add to, change or alter the 
Apartment in any way, including wallpapering, repa in ti ng, or other decorati ng without getting Owner's 
written consent before you do anything." 

DECISION: 

Respondent moves to dismiss, pursuant to CPLR 321 I (a)(7) for failure to state a cause of action. On a 
motion to dismiss, pursuant to CPLR 321 1, the cowi must afford the pleading a libera l construction, 
accept all facts as true and determine only whether the alleged facts fit within any cognizable legal theory . 
Leon v. Martinez , 84 NY2d 83 (1991). The so le criterion on a motion to dismiss is whether the pleading 
states a cause of action, and if from the fou r comer factual allegations are di scerned which taken 
together mani fest any cause of act ion cogni zable at law. Guggenheimer v. Ginzburg, 43 Y2d 268 
( 1977) . In eval uating the facia l insufficiency of a predicate notice in a ho ldover proceeding, "the 
appropriate test is one of reasonableness in view of the attendant circumstances." Hughes v. Lenox Hill 
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Hosp., 226 AD2d 4 ( 1 si Dept. 1996). The notice must 'provide the necessary add itional information to 
enable the tenant to frame a defense . .. to meet the test of reasonab leness and due process. Je wish 
Theological Seminary c)j America v. Fitzer, 258 AD2d 33 7 ( I si Dept. 1999). An adequate predicate notice 
is a condition precedent to maintaining a summary proceeding, a defective predicate notice cannot be 
amended, and the proceeding must be dismissed. Chinatown Apts., Inc. v. Chu Cho Lam, 51 NY2d 786 
( 1980). 

Respondent moves to di smiss based upon petitioner's fai lure to cite to the proper lease pro ision that 
respondent is allegedly violating. The 1otice to Cure and otice to Terminate al lege that respondent is 
violating paragraph ten ( I 0) of her lease by installing a pa1tition in the subject apartment. Respondent 
states that paragraph ten of respondent's lease refer to a "sprinkler system" and not construction of a 
parti tion. Respondent attaches two renewa l leases where paragraph ten refers to a sprinkler system. 
Petitioner argues in opposition that respondent's original lease refers to construction of anything that 
would il legally separate the room, however, petitioner has not provided a copy of the original lease to 
show that paragraph IO refers to the installation of a pa1tit ion . 

Respondent also moves to di mis all eging that the Not ice of Tennination is in ufficient in that it fail s to 
prov ide spec ific facts that re pondent failed to cure the a lleged lease violation after the expiration of the 
cure period . In a breach of a ubstantial obligation of a tenancy a Notice to Cure is requi red to be served, 
if the tenant fails to cure, a otice of Tennination must be served. Pursuant to RSC Section 2524.2(b) 
any not ice served upon a tenant seeking removal or eviction of the tenant must state I) the ground under 
2524.3 . .. upon which the owner relies for removal or ev iction of the tenant, 2) the facts necessaiy to 
establish the existence of such grou nd , and 3) the date when the tenant is required to surrender possession. 
A Notice of Termination which merely recites the lega l ground for the eviction but fails to set forth any of 
the facts upon which the en uing proceeding would be based," is insuffic ient and cannot serve as a 
predicate notice for an eviction proceeding. Berkeley Assoc. Co. v. Camlakides, 173 AD2d 193 , affirmed, 
78 1 Y2d I 098 ( 199 I). The otice to Cure and the otice of Termination are independent notices, both of 
wh ich must allege a legal ground for the claim and et forth sufficient facts to support that claim. Bellstell 
140 East 56th St., v. Layton, 180 Misc.2d 25 (Civ.Ct. .Y. Co. 1998). The Notice of Termination should 
include facts that the al leged violation continued after the cure period and how petitioner knew that 
respondent did not cure. 

Here, the otice to Tem1 inate fai Is to state sufficient fac ts to establish grounds for eviction. The Notice to 
Terminate must allege the tenant failed to cure the alleged default spec ified in the Notice to Cure after 
exp iration of the cure period, and additional affirmative acts by the tenant, separate from those already 
al leged in the otice to Cure, are necessary for the tenant to have failed to cure . Therefore, the Notice to 
Term in ate must state fact with sufficient part icul arity al leging objectionab le acts by the tenant after the 
cure period. Hew-burg Realty v. Mucerino, 163 Misc .2d 639 (C iv. Ct. Ki ngs County 1994) . The Notice to 
Cu re in this proceeding gave respondent until February I I, 2020, to remove the par1ition . The otice of 
Termination is dated, February 12, 2020, one day after the cure period ended and although it states that 
respondent did not cure it does not allege how petitioner discovered in one day how respondent did not 
cure the alleged lease violation. 31 -67 Astoria Corp v. Landaira, 3 Misc.3d 113 l(A) (2nd Dept. 2017). In 
her affidav it in support, respondent states that the uperintendent, who is employed by petitioner, 
removed the part ition on February 11, 2020, the date by wh ich respondent was required to cure, therefore, 
the otice ofTennination i defect ive. Ser ice of a valid termination not ice is a prerequisite to 
commencement of a holdover proceed ing, which cannot be amended, and requires dismissal of the 
proceeding. Chinatown Apts. v. Chu Cho Lam, 51 Y2d 786 ( 1980) . 
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Accordingly, respondent ' s motion is granted , and the proceeding is di mi sed fo r failure to state a cause 
of action. The court need not reach respondent ' s remain ing argument and petitioner s motion is denied 
as moot. 

Thi s constitutes the decision and order of the court. The cou11 will email a copy of this order to both sides 
and upload a copy to YSECF. 

Dated: Apri l 25, 2022 
Bronx, New York 

Petitioner's Attorney: 
Moss & Tapia Law LLC 
315 Madison Avenue, Suite 3052 
New York, New York 10017 
Jordan@mosstapialaw.com 

Respondent' s Attorney 
1 ora Kenty, Esq. 
Mobilizati on For Justice, Inc. 
100 Wi lli am Street, 6th Floor 
New York, New York 10038 
Nken ty@mfllegal.org 

Jennlnl& 
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