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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS: CIVIL TERM: COMMERCIAL 8 
. - .--· ----- ·--·--·-·------·. -.----------.--. -x· 
BOROUGH CONSTRUCTION GROUP, LLC., 

Plaintiff, Decision and order 

~ against - Inde~ No. 50D308/19 

RED HOOK 160 LLC, PHILADELPHIA INDEMNITY 
INSURANCE COMPANY, A.CREFI MORTGAGE 
LENDING, LLC, TRI STATE LUMBER, AF SUPPLY 
CORP, UNITED RENTALS (NORTH AMERICA), INC., 
WORLDWIDE PLUMSING SUPPLY, INC., CASTLE 
MASONRY, INC. , WOODBURY CONSTRUCTION, INC. , 
GO GREENER PLUMBING, INC., PREMIUM BUILDING 
MATERIALS, INC., UNIVERSAL MARBLE AND GRANITE 
OF QUEENS AND TPG CONTRACTING, CORP.,. 

Defendants, April 5; 2022 

·- -.-- - --. . -·. ·-·.-- - - -·- - -·----- . -·- -·- - --- - - - -x 
RED HOOK 160 LLC, 

Third Party Plaintiff, 

- against -

BOROUGH EQUITIES LLC:, MICHAEL BAUER & 
EMANUEt KANARIS, 

Thi rd-Party Def end an ts, ---- ------------~--- .. ---- -- -- -- --x 
UNITED RENTALS (NORTH AMERICA} INC., 

Third Party Plaintiff, 

- against -

ATLANTIC SPECIALTY INSURANCE COMPANY, 
a/k/a ATLANTIC SPECIALTY INSURANCE INC., 
D/b/a ASIC INSURANCE, 

Third-Party Defendants, 
. --· --- . -·-· -------·--·------·---.------·- .--- .X 

PRESENT: HON. LEON RUCHELSMAN 

Red Hook 160 has m.oved seeking sanctions against the 

defendants on the grounds they have spoliateci evidence. The 

defendants have t:ross-rnoved seeking to compel Red Hook 160 to 
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provide s-ought a,fte.r· discovery. Papers were subm:i tted by the 

parti.e-s and argument::, held~ After reviewing all the .arguments 

this court now makes the following determin,ation. 

It is well settled that a party is under cJ. duty tq pxe~~rve 

evidence, even before litigation commences, once it reasonably 

anticipates iitigation (Jacgli.ety v. Baptista, 538 .F.Supp3d 325 

[S.N.D.Y. 2"021]). That is an ol:;ij.ective. sta.nda.r.d and requires 

whether ~ rea.son_abl.e party would have expected litiga.:tion (Ma-str­

Adjustable Rate Mortgages Trust 20O6.-0A2 v. UBS Real Estate 

Securities Inc., Z9.5 F.R.D. 77 [S.D.N.Y._. 2013]) . .Thus·, 

corresponqence thrieatening legal ~ct.ion surely is reasonable 

notice of the- antic-ipation of lit,ig.at-.ion (Ka·.rsch v. B"l-ink Health 

Ltd., 2019 WL 2108125 [S.D.N.Y. 2.019]). 

A rev.iew of the time lin~:t concernilJ.9" tl_1e anticipation: .of 

li-tigat:,:i.ol) find. tn.~ pr.og.ression of the litigation is nec::e,ssary .. 

On September 15, 20.J.6 Boro_ugh Con_.struction ._GrcYup LLC ·e,htered ·irito 

a -contract with Red. Huck 160 LLC qonc.erning the· construction arid 

renova:t.ion qf a proj_ect located at 1-6"0 Imlay· Street in, kings 

county. Further·; on October ts, -20lp the parties ·entered: into 

anothe~ s.ide agreement ·whi.tih .further ·tormed condi tibn_s and 

oblig·ation_s of t.he -p,3.;1:;ties. Shortly the·-reafter the re:latiotlship 

deteriorated. Thu,s, on November JO·, 2:011 in response to 

complain:ts filed :by Red Hook, Michael "Bauer, a repre·-sent:ati ve of 

·soro:ugh -sent an email and noted that '~-I understand your email as 

2 

[* 2]



FILED: KINGS COUNTY CLERK 04/06/2022 10:07 AM INDEX NO. 500308/2019

NYSCEF DOC. NO. 494 RECEIVED NYSCEF: 04/06/2022

3 of 9

trying·tb lay foundation for a potential lawsuit dbwn the road. 

Let m:e stop you right h_ere. We can choos·e to keep· moving 

together as a TEAM or we can start to play the blame _game and 

po.int fingers. Since we came onto the job, we have be.en forced to 

wo:tk with unrealistic budgets and- schedules _de:spit .. e our advic.e to 

the cdn.trary while being asked to pu~h the jub as rriuch a~ 

possible. Ir you want to attempt to pla,cia blame so_lely on us, 

there is PLE;:NTY of blarn:e· and incompetence to go: around f.r.orn ot!)..e.r 

people who are on this email ... No one i-s pe.rfect and in no way 

are we. claiming to be, but we have conti.nua.lly ·worked. with the 

team to save the j ol::l a.nd make up ·.for other's mi.stalces-. Also, ·we 

.are still finding a:nd cor.:rectin,g wor_k from the. ·prior 

contractor/ s_ubcontractors" {.§.fil2, Ema-il from. M.i..chael l;3a-:uer, 1: 03 

PM, Noyernber 30,.. 20l 7) . On August 10, ·2018" Red Hook sent Bo.:i;:oug-h 

a default. notice wh;ich indicat_ed that. ''.over the cot1rse of the 

Pr.-o-j e.e.t, you. hav·e peen neg._l igent by f ail-ing to supervise and. 

manag_~ the Project,. ,or to provider the construction management 

se·-rvices required -by the c;:ont.ract_. There can be no dispute that 

the· Projl;;!ct $.chedules and budg.ets·- that yoti have provided 'hav:e 

consi·sten_tly peen -qnderest.i-mated,. incorrect and/or·· disre-g·arded 

and you have effective1y held the. Project hostage by purposely 

slowing down the work ln vi.olation of the.Contract based upon 

your inflated :·positio"n of mo.nies du·e in the amoµnt -of $ L 2MM. As 

you know, the Contract specifically provides tllat the 
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Construction Manager will prosecute the Work, time being of the 

essence, and will not slow down the Work pendirig any di$pute. with 

the Owner. However, you have not properly planned or executed 

the Work and have not performed with any sense of concern or 

urgency with regard to timely performance. Instead; you have used 

your inflated claim for monies as a b.3.sis for purposely stalling 

the Project'; (see, Letter sent from Red Hook dated August 10, 

2018. The lette.r further highlighted that significant plumbing 

work had not been performed or had been performed so poorly that 

walls had to be reopened to correct the mistakes. The letter 

also criticized Borough's billing practices arid hollow promises 

about completion dates and time lines and rejected Borough's 

request to complete the project for a slim certain. While the 

letter did request a meeting to gauge Borough's seriousness to 

<::omplete the work, Red Hook specifically reserved all rights. 

Finally, on September 24 1 2018 Red Hook terminated Borough from 

the work sit12. 

First, there is no argument this motion is somehow barred 

either because of any time constraints or because of any prior 

order of the court. 

It cannot be said as a: matter of law tllat Borough reasonably 

anticipated litigation until Septetnber 24, 2018. However, from 

that date a reasonable party would have surely anticipated 

litigation and Borough's obligation to conduct a litigation hold 
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and preserve all documents commenced (Zubalake v. UBS Warburg 

LLC, 220 F.R.D. 212 [S.D.N.Y. 2003]). Indeed, Borough does not 

dispute that contention. However, Borough curiously argues that 

''any prejudice to RH 160 as a result of any deletion of text 

messages would be minimal. RH 160' s counterclaims against the 

Borough Parties concern alleged defective work on the Project 

site: and materials purportedly stolen from the Project site. 

Therefore, once the Borough Parties were no longer oh the Project 

site, any textmesSages from the Borough Parties wollld have had 

little to no relevance regarding RH 16D's claims, and the Borough 

Parties were under no legal obligation to preserve their text 

messages during any period of time when they we.:re actually 

working on the Project" (see, The Borough Parties' Memorandum of 

Law in Support of Cross-Motion to Compel and in Opposition to Red 

Hook 160 LLC.'s Motion for Spoliation .Sanctions, page 16). Those 

arguments a:te unsatisfactory for a number of :reasons. Fixst, 

there is no Wp,y that Borough can unilaterally declare that any 

text message:s would have had little to no relevance tci Red Hookrs 

.claims. To be sure, one of the very purposes of discovery is to 

examine the contemporaneous thoughts and beliefs of the parties. 

Second, it defies common sense that once Borough was terminated 

and fµlly anticipated litigation no text messages from the 

principals of Borough we.re relevant to the claims of Red Hook. 

Third, Borough also seeks text messages from Red Hook and in its 
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me:morandµm in opposition argues plainly that all such texts :must 

be furnished without regard to relevancy, duplicity or any other 

basis for non-disclosure (.§.§.§, supra; pages 7 an_d 8) . Thus, it 

is improper to demand text messages from Red Hook's liaison, 

Richard Murdock without limitation but to deny the necessity of 

text messages between Kanaris and Bauer. Fourth, Borough 

inconsistently argues that Red Hook has failed to produce these 

texts anci that those texts must be furnished but deflects Red 

Hook's spoliation claim by noting that "it is clear from RH 160's 

own submissions on its motion that it cah obtain the same 

evidence from another source---, namely, itself" {supra, page 17). 

Of course; Borough likewise has access to all of Murdoch's texts 

fro:m ~itself" namely Bauer and Kanaris. This inconsistency 

elides the real basis fo.r .spoliation, namely Borough's failure 

to produce texts sought between Kanaris and Bauer or between 

Kanaris, Bauer and others for which the plaintiff bas no such 

easy access. Lastly, the final sentence of the above quoted 

argument, .specifically, that Borough did not maintain any duty to 

preserve any texts while they were still working for Red Hook is 

a :non-sequitur that cannot be seriously entertained. 

In further reply Bo:ro1.1gh argues .tha:t based 01:1 Mr. Bauer's 

and Mt. Kanaris' deposition testimony it is clear that hardly any 

t~:l:{t rnessa,.ges between Baue.r and Kana,ris or between them and th~rd 

parties even exists and in any event the innocent practice o.f 
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both of them was to rout:inely delete text messages to free up 

storage space on their phones. 

However, there is simply insufficient explanation why the 

text messages were not preserved once the parties reasonably 

anticipated litigation and surely once a litigation hold was 

actually implemented. The innocent explanation offered about 

phone storage does not satisfactorily absolve the failure to 

somehow insure the preservation of relevant texts. This is 

particularly important because Richard Murdock has submitted an 

affidavit wherein he states that he received hundreds and perhaps 

thousands of texts from Mr. Kanaris as well as texts from Mr. 

Bauer. Further, Sweeny Lee the principal of a contractor hired 

at the project submitted an affidavit that he rec·eived a text 

message from Mr. Bauer on August 20, 2020, .after the litigation 

hold ~as in place, discussing Red Hook and the project and the 

contents of that ema:il have been included within the motion. 

Th1.1s, not only is there concrete proof that Borough has fail·ect to 

preserve text.s but Bauex:r.s a.s.sert.ion tha:t text rrte.ssag.ing was "not 

really a method tn.at is useful to me" and that texting was not a 

1'primary or normal communication method" (see, Deposition of 

Michael Bauer, pages 451,453) is simply not credible. 

It is well set.tied that. the party se:eking sp.oliation has the 

purden of derri,onstrating a litigant negligently disposed o-f 

c,ri tical evidence which compromised its ability to pursue its 
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claims (Lentini v. Weschler, 120 AD3d 1200, 992 NYS2d 135' [2d 

Dept . , 2014 ] ) . The court has broad discretion ,regarding whether, 

and to what extent, spoliation of physical evidence should give 

rise to sanctions (Iannucci v. Rose, B AD3d 437, 778 NYS2d 525 

[2d Dept., 2·004]) . When considering an appropriate sanction, 

factors properly consiciered include the extent of the p:i::ejudice 

imposed on the party due to the missing evidence and the degree 

of willfulness of the spoliator (Mendez v. La Guacatala Inc., 95 

AD3d 1084, 944 NYS2d 313 [2d Dept., 2012]). 

The defendants have essentially admitted they did not 

maintain the text messages they were required to preserve. While 

the failure was negligent, the evidence of spoliatipn is 

apparent. Therefore, Red Hook's motion seeking sanctions is 

granted. '.I'hus, a negative inference shall be presented tQ the 

jury against the defendants with respect to the unavailable text 

messages. 

Turning to Borough's cross-motion, they seek a specific 

calculation o:f da.ma.ge·a and they ;seek text rneaaagea and erna.ila 

from smith Murdock the liaison for Red Hook. 

First, Smith Murdock is a non-party and any information 

sought from them must be directed toward them. Red Hook has 

repres.entect they ha,ve provio.ed all information they possess from 

Smith Murd,ock and there: is n9 basis. to question that 

.representation . 

. ......... ···········-·-··········-·· ·····--·-········-·--··-··········-···-········-·········-·--··-···········-····-····--·-·········----··-··-------------------------[* 8]
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Second, concerning the request for a calculation of damages, 

such request must await expert disclosure, It is premature at 

this juncture for Red Hook to provide such information and the 

request is therefore denied. Lastly, any request for sanctions 

against Red Hook is denied. 

So ordered. 

DATED: April 5, 20Z2 
Brooklyn, NY 

ENTER: 

9 

Hon. Leon Ruchelsman 
JSC 
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