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PRE SENT: 

HON. LA WREN CE KNIPEL, 
Justice; 

At an IAS Tenn, Part Comm 6 of the 
Supreme Court of the State of New York, 
held in and for the County of Kings, at the 
Courthouse, at Civic Center; Brooklyn, 
New York; on the 291h day of March, 2022. 

- - - -. -· - - - - -. - - - - -·- - - - - - -·- .- -. - - - - - -... - - -. - - - - .,·x 
TOORAK CA PIT AL p ARTNERS, LLC, 

Plaintiff, 

- against-

XYZ 1535 PACIFrCLLC; AARON JOHNSON; WALKER 

RIDGE CONSTRUCTION NEW YORK LLC>THE . . . . . . . . . . . . . , 
CITY OF NEW YORK ENVIRONMENTAL CONTROL 

BOARD; and JOHN DOE No 1 through JOHN DOE 

NoXXX, inclusive, the lastthirty names being 
fictitious and unknown to plaintiff, the persons 
or parties intended being the tenants, occupants, 
persons or corporations, if any, having. or claiming 
an interest in or lien upon the premises described 
in the complaint, 

Defendants. 
- - - . - ·- - -. "" - ~· - .- -: - -. - - - - - - - ·- - -' - - - - - _ .. - - - - - - - ·-X 

The following· c-filcd papers tead herein:. 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits·(Affirrnati6ns) _________ _ 
Memorandum of Law in Opposition. ______ _ 
Reply Mcmorm1dum of Law. ________ _ 

IndexNo. 526656/21 

NYSCEF Doc Nos. 

16 18-23 
28 
29 

Upon the for~going papors in this. action. to foreclose a commercial mortgage 

erict1i11bcring the property at 1535 Pacific Street in Brooklyn (Biock 1204, Lot 63) 

(Propr::i'.ty), defendant XYZ 15 3 5 Pacific LL C (Papi fi c or borrower} moves (in motion 

sequence [mot seq.] one) foi' an order dismissing the complaint, .pursuant to CPLR 3.211 
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(a) (3), (a) (4) and (a) (7), qr, alternatively, staying this action, purs11ant tO CPLR 2201, 

pending resolution ofthe first-filed and still pending action inNew York County. 

Background 

On October 19, 2021, plaintiff Toorak Capital Partners, LLC (Toorak) commenced 

this foreclosure action by filing a summons, a verified complaint and a notice of pendency 

against the Property. The coniplaint alleges that on ot about April 9, 2009; Pacific 

borrowed $1,920,000.00 from Sharestates Investinents DACL, LLC (Sharestates) which 

was secured by a Consolidation, Extension and Modification Agreement (CEMA), which 

consolidated: (1) a first mortgage in the principal amount of $1,176,000.00 executed by 

Pacific on January 3 1, 2018, in favor of Loan Funder l,LC (Loan Funder); (2) a second 

mortgage in the principal amount of $495,000.00 executed by Pacific on January 31, 2018, 

in favor ofLoan Funder; and (3) a third mortgage in the principal amount of$249;000.00 

execi.1ted by Pacific on April 9, 2019, in favor of Sharestates (complaint at 'i!r9 at1d 11). 

The complaint a-Ueges that defendant Aaron Johnson (Johnson) guaranteed the 

consolidated loan (id. atil 10). Regarding Toorak's standing to foreclose, the complaint 

alleges that: 

''On April 26, 2019, Plaintiff purchased the Loan and Loan 
Document_s fromOdginaL Lender. Accordingly, Plaintiffis the 
owner and holder· of the Note, CEMA and Security 
Instruments. Prior to the con1menceme1it .of thi$. action, 
Plaintiff has been in exclusive possession of the orig;hta1 Note 
arid has. not transferred the same to arty other person or entity. 
A true and correct copy of the recorded Assignllient of 
Mortgage executed by Original Lei1der in favor of Plaintiff is 
attached hereto as Exhibit E ... A copy of the Allonge making 

2 

[* 2]



FILED: KINGS COUNTY CLERK 04/11/2022 12:12 PM INDEX NO. 526656/2021

NYSCEF DOC. NO. 31 RECEIVED NYSCEF: 04/11/2022

3 of 7

the Note payable to Plaintiff is attached to the Note aJtd part of 
E h.b .. t .. B. ,, .. 
--X 11· •· 

The complaint generally alleges that ''Borrower defaulted under the Loan Documents by 

failing to rnake monthly payments of principal and interest required under the Loan 

Documents" without providing a payment default date (id at il 16). Notably, the complaint 

alleges that "[n].o other action has been brought to recover any part of the debt under the 

Note, Security Instruments, or other Loan Documents.'' 

Pacific's Dismissal Motion 

On December 3, 2021, Pacific filed a pre-answer motion to dismis~ the complaji1t 

or, alternatively, to stay this action, Defense counsel submits copies of: (l) the October 

181 2019 complaint and the first amended complaint in Cassaforte limited, et al. v Babak 

Pourtavoost, el al., Nassau County index No. 614558/19 (New York C:ouhty Action};! (2) 

the second amended complaint in the New York County Action and the July 8, 2021 court 

order in the New York County Action granting plaintiff leave to amend the complaintand 

impleading Toorak as a defendant;2 (3} the July 9, 2021 proof of service of the second 

1 In 2019, the New York County Action was originally filed i11 Nassau County Supreme Comi 
undet i rid ex No. 614 558/ l 9 ~ imd s u bsequeritly, on March 10, 2 020, it was transferred to New York 
Supreme Court 1mder index No. 451426/20 and consolidated with another pending action agai rist 
th~ guarantor~ Cc,s:wjorte Limiied, ei al v Johnson, New York Coti.nfy index No. 653387/19 
(Jbhrtson Action). 

2 Toorak was impJeaded as a defendant in the New York Coililty Actioi1 once Cassaforte and 
Pacific·Jearned that Sharestates assigned the Pacific Mortgage to Toorak. 3 ... 
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amended complaint in the New York County Action; and (4) the court's unpublished 

opinion in Share$tates Invs. DACL LLC v XYZDev.11 LLC, index No. 526262/19.3 

Pacific submits a 1rtemorandum oflaw arguing that ''[t]he mortgage loan that serves 

as the basis for this foreclosure action is already the subject of litigation in New York 

County, in which the validity and enforceability of the mortgage loan is directly at issue. 1 ' 

Pacific argues that ''[(]his matter should be dismissed in favor ofthe New York County 

action, which involves legal issues that would retroactively invalidate Plaintiff's legal right 

to file this foreclosure action" and "[a]t a minimmi.1 and in theinterest of judicial economy, 

this action should be stayed pending final resolution ofthe New York County action.;' 

The second amended complaint in the New York Action alleges that on mahout 

July 2017, Johnson and his entity, XYZ Group LLC (XYZ Group), approached Cassaforte 

Limited (Cassaforte) with a proposal to acquire and develop properties, including the 

Property at issue hete. Senior lenders allegedly agreed that XYZ Group would establish a 

special purpose entity (XYZ Holdings) to hold all of the membership interests in owner 

entities, like Pacific, and another special purpose entity (Partners) to hold 90% of the 

membership interests in XYZHoldings. Pacific explains that Cassaforte agreed to advance 

loans to Partners to fund the purchase of membership interests in Holdings which, in turn, 

would fund Holdings' purchase ofineinbership hi.terests in Pacific, the entity that Owns the 

Property. 

3 In that case~ the cc:i iirt stay cd the foreclosure action pending the outcome of the New York County . . 

Action. 
4 
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The second amended complaintin the New York County Action alleges that. under 

the loan agreement applicable to Pacific and the subject Property (Pacific Loan 

Agreement), Cassaforte loaned 1noney to Partners and, according to the Pacific Loan 

Agreement; it would be an ''Event ofDefault'' if Partners unilaterally refinancecl the senior 

debt on the Property. Under Partner;s Operating Agreement, Partners and Johnson could 

not make ''Major Decisions," including.entering into :my agreements withlenders, without 

Cassafotte's prior Written consent Likewise, under Holdings' Operating Agreement, 

Partners could not modify any senior debt or otherwise enter into any financing, 

refinancing or secudtization ofthe Property without Cassafortc; s consent. 

The second amended complaint in the New York County Action alleges that on or 

about April 9, 2019, Pacific, with the assistance of Sharestates, unilaterally and 

illegitimately refinanced the senior debt on the Property (Pacific Mortgage). 

Consequently, on October 18, 2019, the New York Action {originally filed in 

Nassau County) was commenced seeking a declaration that the Pacific Mortgage (the same 

mortgage at issue here) is unenforceable, null and void and does not constitute an 

encumbrance on the property because Sharestates knew or should have known that Johnson 

had no actual or apparent authority to refinance and execute the Pacific Mortgage on behalf 

of Pacific without Cassaforte' s express consent. On July 8, 2021, TQ6rak was iinpleaded 

into the New York County Action, but, to date1 has not answered the .second amended 

complaint. Instead; on October 19, 2021 1 Toorak cominenced this foreclosure action. 

5 
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Pacific argues that dismissal is warranted under CPLR 3211 (a) {4) because '"it is 

undisputed that the legal issue of the enforceability of the Pacific Mortgage is central to 

both this action and the New York Action·" andToorak and Pacific are both parties to both 

this action and the New Yark County Action, so all necessary elements for a dismissal 

pursuant to CPLR 3211 (a) ( 4) have been met Pacific also argues that dismissal is 

warranted, pursuant to CPLR 3211 (a) (3), because Toorak lacks legal .capacity to sue. 
. .. . 

Pacific reasons that "[ sJince it is undisputed that Cassaforte never provide consent, the 

Pacific Mortgage is a nullity and Plaintiff lacks standing under an enforceable mortgage to 

bring this foreclost1re.'" Alternatively, Pacific seeks a stay of this action pending the 

l'esolution of the New York County Action, pursuant to CPLR 2201, to "curtail the risk of 

inconsistent results and wasteful duplication of judicial resources.'' 

Toorak's Opposition 

Toorak, in .opposition, submits a six-page memorandurh of law asserting that 

·'[w]hile Lender concedes that Lender and Borrower arc parties to an action pending in 

New York County, that action does not involve the same cause of action as the instant 

case." Although Toorak has failed to appear and .assert any defenses in the New York 

County Action, it argues that "the claims in the Cassaforte Actionthat relate to the validity 

of the CEMA were improperly filed in New York County because they affect real property 

.and CPLR 507 dictcites that such claiins be i·aised in Kings county." 

6 
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Discussion 

CPLR 2201 provides that"[ e]xceptwhere otherwise prescribed by law1 the court in 

which an action is pending may grant a stay of proceedings irt a proper case; upon such 

terms as may bejust." To prevent inconsistent rulings regarding the enforceability ofthe 

Pacific Mortgage, a stay ofthis foreclosure action is warranted pending the outcome of the 

New York County Action. Accordingly, it is hereby 

ORDERED that Pacific's motion (mot.seq. one) is only granted to the extent that 

this foreclosure action is stayed until thereis a final determination in the New York.County 

Action regarding the enforceability of the subject Pacific: Mortgage, and the parties shall 

promptly notify this court once such a final determination is reached. 

This constitutcsthedecision and .• otder of the court. 

7 

ENTER ., 

J. s. c. 

HON. LAWRENCE KNIPEL 
ADMINISTRATIVE JUDGE 
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