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SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT:  HON. LESLIE STROTH PART . 82
Justice -

X INDEXNO. 160811/2021

CONISOSSIMMACIER MPRBEL SOHUCHER.  yonowoare _cooans
Plaintiff, . MOTION SEQ. NO. 001
- V .

DOUGLAS-WORGHS REALTY CORP., THE CITY OF NEW DECISION + ORDER ON
YORK, MOTION

Defendant.
X

The following e-filed documents, listed by NYSCEF document number (Motion 001) 2, 3,4, 5,6, 7, 8, 9,
10, 11, 12, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 45, 46 , .

were read on this motion to/for ‘ I INJUNCTIVE RELIEF

Upon the foregoing documents, it is ordered that plaintiffs’ order to show éausé seeking :
injunctive relief is denied, and defendants’ 'éross—motion to dismiss the complaint is granted.
Plaintiffs Vare the property owners of the buildings abutting 66 and 68 West. 119™ Street, New York,
New York (the subject pfemises). The subject premises shares a party wall with the plaintiffs’
respective propertles Defendants are Douglas-Worghs Realty Corp. (Douglas- Worghs) the owner
of the subject premises, and the City of New York (the City). - i

Plaintiffs allége in their underlying complaint that defendants have failed to maintain the

subject premises in contravention of Administrative Code of the City of NY § 28.301.1,' which

! Administrative Code § 28.301.1 provides that:

All buildings and all parts thereof and all other structures shall be maintained in a safe condition. All
service equipment, means of egress, materials, devices, and safeguards that are required in a building
by the provisions of this code, the 1968 building code or other applicable laws or rules, or that were
required by law when the building was erected, altered, or repaired, shall be maintained in good working
. condition. Whenever persons engaged in building operations have reason to believe in the course of
such operations that any building or other structure is dangerous or unsafe, such person shall forthwith
report such belief in writing to the department. The owner shall be responsible at all times to maintain
the building and its facilities and all other structures regulated by this code in a safe and code-compliant
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has resulted in damuge to plaintiffs’ pfoperties. Speciﬁcally,' plaintiffs c.laim that uvater that has
‘pooled in the subject premises has vbeen seepiug into the plaintiffs’ basements causing'water and
ancillary damage. In response to the.claimed conditions, plaintiffs hired e“onsult'ing.engineers to
provide 'a.structural assessment of | tue subject premises. Plaiutiff commenced the instant action '
based on the feport and recbfninendations of the consulting engineers. (See i’laintiffs’ Exhibit E7
Structural Assessment Repo.rt).’ | |

The vcomplaint seeks various deelaratory judgments ceuﬁpelling the defendant.s to perform
repairs at the subject prerhises, as well as monet;iry damages for alle‘ged damage to the subject
propefties. Plaintiffs assert in their compl.allinti that the alleged damage resulted ‘froru Douglas-
Worghs’ failure to maintai.n the Subject Premises ini a safe manner und the Ci_ty’s failure';o inspect
and repair the subject premises.

Plaintiffs bring'fhe, instant order te show cause seeking vessentially the safne_ felief as the
complaint, but request im?nediate in}unctive relief given the allegedemergency ‘resul-ting from
ongoing water damage created by the disrepair of defendants’ building and the _failure of the
Depanment of Buildings (DOB) to issue violations and/or take other uctiqn, Douglas-Worghs and |
the City oppose and cross-‘move to dismiss the complaint for failure to state a cause ef action.

L Vailca-te_Ord'er -

After two adjoummeuts on'consent of the parties, the parﬁes appeared for orul argument

on March 9, 2022. At oral argument, plaintiffs’ attorney emphasized fhatsubj ect premises is ina
‘ dangerous state of deterioration and requested that the Couﬁ issue an order for repairs to be done.l
Plaintiffs’ counsel also noted however, that on February 10, 2022 during the pendency of the

order to show cause, the DOB issued a full vacate order for the subject premises and ordered a full

* manner and shall comply with the inspection and maintenance requlrements of this chapter. (EmphaSIS
added). : :
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engineer’s report to be submitted to DOB. (See DOB Com'plaints'vand Violations dated Februéry
9, 2022 aﬁd February 10, 2022, Exhibits B-E to Afﬁfmation in Opposition). Tﬁe DOB' violations
note the missing and/or éompromised roof and windows, the crumbling fagade, interior instability,
and water damage at the subject prefniée_s. (/d.). The violations are assigned to DOB’s Eﬁaérgency
Response Téam..(S_ee DOB Coﬁqplaint and Violatién dated February 9, 2022, Ekhibits B and D to
Affirmation in Opposition).

Both Qf defendants’ attoméys represented that their clients are aware of conditions that
resulted in the vacate order and defendant Douglas-Worghs is in the process of attempting to
resolve thé violaticl)ns.’Both attorneys also stressed that as the DOB is now handiing the issues
raised by. the defendaﬁts, it is premature for this Court io intervcne and order injunctive relief, as
administrative .remedies must be exhausted prior to resoﬁing to court interventioﬁ. S;ﬁeciﬁcally
with regard to aﬁy imminent risks, the City’s attorney noted that the violations here are not “Class
1”” immediately ﬁazardous violations that Woui.d require urgent corrections.

II. Order to Show Cause for Preliminary injunction

| A paﬁy seekihg a preliminary injunction bears the heavy burden of proving each of the
following: (1) the likelihood of itg ultimaté success on the merits of the underlying petition; (2).

| that it will suffer irreparable injury if the. rellef is not granted; and (3) that on balance, the equities

favor granting the prehmmary 1njunct1ve rehef State of N Y.v F ine, 72 NY2d 967, 968 69 (1988);
W.T. Grant Company v Srogi, 52 NY2d 496, 517 (1981). As further discussed below, plaintiffs
fail to prove the likélih_ood of ultimate success on the merits, as no private right of action exists
under Adfniﬁistrative Code § 28.301.1, nor do plaintiffs demonstrate a right to compel a writ of”

mandamus. Additionally, plaintiffs do not show they will suffer irreparable harm, as the violations
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will be adjudicated through the DOB’s ﬁqrn;al administrative course, and the. DdB has not found
any potential urgent harm. Therefore, plaintiff’s order to show cause is denied. |
6 | CrosS-Motions to Dismiss the Complaint

The defendaﬁts cross-inéve toldismiss the complaint on the ground that there is novprivate ,

right of action under Administrative Code of the City }of NY §28.301.1, which requires oWners of

.city buildings to maintain their propérty in a safe condition. Pléintiffs,’ cqmplaint alleges five
causes of action, all of ’Which rely on or exﬁlicitiy reference Adminiétrative Code § 28.301.1, énd
a sixth cause of action fér attorneys’ fees. |

CPLR 3211 (a) (7) provid_es fof dismissal by motion on thé ground that »the pléading fails
to state a cause of action. On such a motion, the complaint is fo be afforded a liberal construction,
and the court fnu'st accept the facts as balle‘ged as true .and provide plaihtiff with every favorable
inference. See Leon v Martinéz, 84 NY2d 83, 87' (1994). “However, ‘factual allegations ... that
consist of bare legal conclusions, or that are inhérently incredible...are ﬁét entitled to such |
consideration.”” Mamoon v Dot Net Inc 135 AD3d 656, 658 (lst Dept 2016), citing Leder v
Spiegel, 31 AD3d 266, 267 (1st Dept 2006)

Administrative Code § 28.301.1 does not explicitiy i)rovide for a prjvate ri‘g}‘lt of action.
Moreover, the sfatuté itself provides for the DOB to govern its ehforcemeﬁt. Plaiﬁtiffs cite to no
statute, case Iaw, or legislative history that wduld fairly imply an intent to create a private rightv of
action through Administrative C0d¢ of the City of NYA§ 28.301.1. See KaMin& v United Healthcare
Ins. Cé. -of New YOI’/;Z: Inc., 171 AD3d >7v15, 716 (2d Dept 2019), citikng Sheehy v Bigb qurs
Community Day, 73 NY2d 629, 633 (1989). | - ~

Additionally, to the: extént that the complaint is an improperly asserted plénary a&ion

seeking a writ of mandamus, plaintiffs have failed to demonstrate their entitlement to such relief; -

i
]
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The remedy of mandamus is only available to compel an act that is ministerial and non-
discretionary, premised upon specific statutory authority fnandating performance in a specified
manner. See Grisi v Shaiﬁswit, 119 AD2d 418 (1st Dept 1986); Peirez v Caso, 72 AD2d 797 (2d
Dept 1979); Posner v Levitt, 37 AD2d 331 (3d Dept 1971). Here, the City’é authority to perform
emergency repairs and issue violations involves the exercise of discretion. Plaintiffs fail to cite to
any léw providing that the City is under an obligation to repair the subject premises or to controvert
the fact that the actions plaintiffs seek to compel are discretionary in nature. |

As plaintiffs have failed to plead a cognizable cause of action under Administrative Code
§ 28.301.1 or for a writ of mandamué pursuant to Article 78, the complaint must be dismissed. See
CPLR 3211 (a) (7).

Adcordingly, it is

ORDERED that plaintiffs’ order to show cause is denied, and it is further

ORDERED that defendants’ motions to dismiss are granted, and the complaint is
dismissed. \ |

This constitutes the Decision and Order of the Court.
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