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SUPREME COURT OF THE S.TATE OF NEW YORK 
COUNTY OF KINGS : CIVIL TERM: COMMERCIAL 8 
-· ... -.--...... -· . ----·-- .. ---.---. -- .--·-----· .- .--x 
BPPC, LLC d/b/a GREAT EASTERN ENERGY, 

Plaintif.f; Decision and order 

- against - Index No. 524438/2019 

THE D~UKER COMPANY LTD., 
Defendant, April 27, 2022 

--·- .. -- .. ---- .. ----·------·------·. - .·-·--·------.. :x 
PRESENT: HON. LEON RUCHELSMAN 

The defendant has moved pursuant to Cl?LR §3212 seeking 

summary judgement on the grounds they owe no money to the 

plaintiff and that consequently the complaint should be dismissed 

as a matter of law. The plaintiff opposes the motion arguing 

there are significant questions of fact which foreclose a summary 

determination. at this time. Papers were submitted by the. parties 

and arguments held. After reviewing all the arguments this court 

now makes the following determination. 

on March 31, 2016 the plaintiff BPPC {also known as 

GEEJ entered into a contract with defendant Druker Company Ltd., 

whereby GEE would supply electricity service to oruker's ten 

entities through a local distribution company named Eversource. 

The contract contained a fixed price per kilowatt hour from 

December .2016 through Novern.ber .2017. Pursuant to the contract 

Ever.source sent Oruker monthly bill.sand Qruker timely paid each 

bill. On June 21, 2017 oruke:i: entered into. contracts with an 

entity cal.led Spark Energy essentially replacing GEE with Spark 

Energy commenci-ng: Nt>vemb.er 2017. Eversource was never m~de a.wa:r;e 
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of the change and Spark Energy never enrolled with Eversource. 

Thus GEE was never un-enrolled a.s the energy supp.lier and 

continued to supply energy past November 2017 to twenty out of 

twenty-one accounts Cif DtUker. Tn this lawsuit GEE seeks 

$372,581.03 that it claims it is owed for variable rates of . . . . . . . . 

sei:vice as opposed to the fixed rate. Further, GEE se8ks 

$264,524.24; representing sales tax which is owed to the 

Commonwealth of Massachusetts for the electricity GEE sold to 

Druker. Druker insists no money is owed and has now moved 

seeking summary judgement dismissing the lawsuit. GEE opposes 

the motion noting there are factual issues which foreclose a 

summary determination at this time. 

Conclusions of Law 

Where the material facts at issue in a case are in 

dispute summary judgment cannot be granted {Zuckerman v. City of 

New York, 49 NYS2d 557, 427 NYS2d 595 [1980]). Gerieraily, it is 

for the jury, the trier of fact to detE::rmine the legal cause of 

any injury, however, where only orie conclusion may be drawn from 

the facts then the question of legal cause may be decided by the 

trial court as a matter of law (Marino v. Jamison, 1H9AP3d 1021, 

136 NYS3d J24 [.2d Dept., 2021) . 

Essentially, Druker asserts it does not have to pay 

additional invoices ,sent. by GEE which contain bills for. 
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electricity at the higher variable rate for the (between two and 

five) billing cycles following November 2017. Druker notes that 

pursui:lnt to the contract Druker is only obligated to pay invoices 

sent by Eversource and that all such invoices were paid. Druker 

argues there is no mechanism whereby GEE has the ability to 

submit any such invoices and consequently there are no questions 

of fact such invoices need not be paid. Th:µs; Druker insists 

that "no provision in the contract obligates Druker to pay 

anything other than the single monthly invoice issued by 

Eversourcel' (see, Defendant's second Memorandum of Law in 

Support, page 2). However, an examination of the contract 

indicates otherwise. Paragraph 3 of the contract states that 

"GEE will invoice Customer monthly for electricity delivered 

tinder this Agreement, as rneasu:r:ed by the LDC [local distribution 

company c..£versource- in this case] and customer will pay each 

invoice'' ( id) . The contract does state that the "customer may 

receive a single bill of both commodity and delivery costs from 

the LDC or each of the LDC ancl GEE may invoice Customer 

separately. GEE may assign arid sell Customer accounts receivable 

to LDC" (id) and that ''where available, custome:r will be provided 

with complete pilling under which Customer will receive a single 

bill from the LDC for Distribution Service and Supplier Service 

provided by GEE" Cid). Thus, while GEE has the right to permit 

the LDC to submit invoices, the contract clearly permits GEE to 
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send its own invoices to Druker as well. Moreover, on July 26, 

2017 GEE sent a notice to Druker informing them that the contract 

entered into between the parties was soon expiring and that if no 

action was taken then any fixed rate plan would.be converted tb a 

variable rate plan. Indeed, the funds $Ought concern the 

difference between the fixed and variable rates for electricity 

following the expiration of the contract and the failure to 

enroll spark instead of Eversource. Thus, while the plaintiff 

has not produced any specific invoices for the amounts sought and 

is relying on a spreadsheet it produced, there are surely 

questions bf fact whether the plaintiff had the right to send 

invoicE:s and whether Druker in fact owes the money sought by 

Drucker. 

Likewise, there are similar questions of fact whether the 

fees sought to pay the taxes owed to the Commonwealth of 

Massachusetts are proper. Paragraph 9 of the agreement states 

that the· "customer will be liable for and pay all taxes, 

assignments or surcharges, which are imposed with respect to the 

electricity provided hereunder. If Customer is exempt from such 

taxes Customer is responsible for identifying and requesting any 

exception from the collection of the taxes by filing appropriate 

documentation with GEE. GEE will indemnify and hold the Customer 

harmless from all taxes, royalties, fees or other charg·es 

incurred before title passes with respect to the electricity 
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provided heteuride·r" (id). Thus;- it i.s b.rU:ker.' s oh-ligation to pay 

any tax.es. .Druker ar9ue.s tha.t ''GEE .. has_. no cl.a:i,m aga:j_nst Druker 

for th.$ sales tax, it ow.es M,3,ssDOR. unless and µntil GEE pays 

:Mass DOR'; {~, M·Elrnore1n.c;l.um of Law i_n Rep.ly, page 3) . However, 

there is no bagi~ for _that a.ssertion and surely in any event 

there are questions of fact whether Druker has ahy reason to 

withhold the payment of taxes. Thi.~ is ·partic.ular1y- trµe· since 

there are questions whether the bi_ll sent to Druket for variable 

elect.d.city· payment is valid. rf: valid then °likewise the. taxes 

owed ~re equally ·valid,. Ther:efoJ:e, base.d. on the f q.:regoi_pg, the 

rrtotion seekfrig stmunary judg~rnertt is. denied. 

Ttirnlrig to the pi.-ainti.ff•' s mot.ion seeking :to amend _1;'.})e 

<::omplaint, it is well se_ttled that a request to amend a pleading 

shall be freely given unless the p'ropos·ed amendment would 

unfairly prejudice or surprise the oppos-ing party, or i::;; pal.pc;bly 

insufficient or patently devoid of merit (Adduci v. 1829 Park 

Place ·LLC, 176 Ab3d 65-8., 107 _.NYS3d 690 [2:d Dept., 20·19]) .·.. The 

de_cision whether to grant such leave is W:i thin tne c_our::t' s sound 

discretion and sucti determination will not lightly be set aside 

(Ravn-Lk-ar v. Skyline Cr·edit-..Ride Irie., 79 AD3d. 1118·, 913 NYS2d. 

339 _[2d Dept." 2010]) . There.fore, when exercising that 

discretion the. court sho1:1ld cons•icter whethe·r the party seeking 

the amendment was aware o·f the- ··facts- upon wl)ich th~ re.quest is 

based and whether a reasonable excuse for any delay has been 

5 

[* 5]



FILED: KINGS COUNTY CLERK 05/10/2022 02:11 PM INDEX NO. 524438/2019

NYSCEF DOC. NO. 121 RECEIVED NYSCEF: 05/10/2022

6 of 6

presented and whether any prejudice will result {Cohen v. Ho, 38 

AD3d 705, 833 NYS2d 542 [2d Dept.,. 2007] l. 

The claim for a breach of contract was clearly contemplated 

by the plaintiff and the defendant. The entire thrust of the 

lawsuit concerns the ag·reement between the parties which is 

repeatedly referenced throughout the original complaint and 

indeed throughout the entire lawsuit. The defendant can hardly 

claim any surprise or prejudice at ali. Nor should the amendment 

demand anything other than minimal, if any, discovery since this 

cause of action has been the underlying basis of the lawsuit 

since it has started. 

Therefore, the motion seeking to amend the complaint is 

granted. 

So ordered. 

DATED! April 27, 2022 
Brooklyn N • Y. 

ENTER: 

Hon. 
JSC 
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