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At an IAS Term_,. Part 57 o_fthe Sµpreine. Court oJ 
the· State of New York, held in and for the County 
of Kings, at the Courthouse, at Civic Center, 
.Broqklyn; ·New York, on ·the 22nd . day q.f April~ 

. . . 

2022. 
PRES ENT; 

HON, LA WREN CE KNIPEL, 
Justice. 

-~------------------~-----~------~----X 
GREEN.POULTRYFARMiNb_, LLCas assignee of 
WORLD BUSINESS LENDERS, LLC. . 

Plaintitl 

- agairist -. 

BENGAL WH.01,..E~ALE Cd.MPANY~ INC.; MOHAMMED 

:HOSSAIN AIK/ A MOHAMMED MAHB UB HossA IN; 

MALEKA K. JAHAN; NEW YORK STATE DEPARTMENT 

OF TAX-A;flON AND· FINANCE; CAPITAL ONE BANK 

(USA), N.A.; ENVIRONMENTAL CONTROL BOARD 0.F 
THE CITY OF NEW YOR.l(' UNITED STA TES OF 

. . . . ·. ~ . . . . 

AMERICA_;_ and~'Jrn-1.NDoE"No. !"-"to ·~Jm-IN-DOE 
No. JOt 

Defendants. 
~ - - - -- - - - - - - - ·- - --· -· - - - - - -- - - -- - ·. - -· - -· -- - -. - - - -X 

The fo.llowing:e--filed papers read11erein: 

Notice of Motfon/Ordcr to Show Cause/ 
Petition/Cross·Motioi1 and 
Affidavits (Affirmations) Annexed'------

Opposing Affidavits (Affir111ations:) ___ _ 

Reply Affidavits (Affirmations) ____ _ 

index No . .512070/20 

NYSCEF Doc Nos; 

18-43 47:.50 

48,,50 51-57 

-51-57 

Upon the foregoing papers in this act"ion to foreclqse a mortgage on the residential 

property at 3.09 ParkviUe·=Avenue in-Broo_klyil (Blo:cl{ 5425; Lot 1.0O)-(Property), _plaintiff 

Green<Poulti"y Fai•ning, LLC (Gr~en. Poultry} as as.signee .of World Business .Lenders, LLC 

(WBL) moves (iri. mqtion sequence [/rtot. seq.] one) for an order: (l) granting it summary 
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judgment on the first cause of action in the complaint for foredosurc of the Property against 

defendants Bengal Wholesale Company, Inc. (Bengal or borrower), Mohammed Hossain 

a/k/a Mohammed Mahbub Hossain (Hossain or guarantor) and Maleka K. Jahan {Jahan) 

(collectively, the Bengal defendants) and on the fourth cause of action for an award of 

attorneys; fees; pursuant to CPLR 3212 (a); (2) dismissing the Bengal defendants' 

affirmative defenses, pursuant to CPLR 3211 (b ); {J) granting it a default judgment against 

non-appearing defendants New York State Department of Taxation and Finance, Capital 

One Bank (USA), N.A., Environmental Control Board ofthe City of New York and United 

States nf America, pursuant to CPLR 3 215 (a); and ( 4) appointing a referee to compute the. 

amount due, pursuant to CPLR 4Jl 1 and RPAPL § 1321. 

The Bengal defendants cross-'move (in mot. seq. two) for an order granting them 

summary judgment dismissing the complaint, pursuantto CPLR 3212. 

Background 

On July IO, 2020, Green Poultry as. "assignee ofWBL'' commenced this foreclosure 

action by filing a summons, a complaint verified by a Vice President ofWBL "as servicer 

for Green Poultry ... " and a notice ofpendency against the Property. 

The complaint alleges that on or about August 5, 2019, Bengal, the corporate 

borrower; executed a ''Business Promissory Note and Security Agreement" inthe principal 

amount of$ I 05,000.00 in favor ofWBL "governed by the laws ofthe:.State ofNewJ ersey" 

(see NYSCEF· Doc No. 1, .complaint at 1 17). Thecomplaint references the August 6; 2019 

note entitled '"BUSINESS PROMISSORY NOTE AND SECUITY AGREEMENri 

2 
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(Promissory Note), which reflects that Bengal promised to pay WBL, as lender, 

$1 0 5,000.00 with "O. 13 69 5 890411% interest per day with daily payments from August 7, 

20 I 9to August 4,2020 (see NYSCEF Doc No. 3). The Promissory Note provides that the 

bortower grants lender a security interest in "collateral" which is defined as "all personal 

property now owned or hereinafter acquired I,]" which ''will be kept at Borrower's address 

... or at 3 09 Parkville Ave Brooklyn, NY 11230 [,]" the Property (id.). 

Paragraph 12 of the Promissory Note provides that "[t]his Loan Agreement shall be 

gover11ed by the laws of the State of New Jersey withouLregard to its conflicts of laws 

rules" yet it provides that '1venue shall bein any court of the State/Cmnmonwealth of New 

York or in the United States District Courts sitting in New York ... " (id.). Notably; the 

Promissory Note in the record contains no indorsements. The complaint alleges that 

"Plaintiff is the current owner of the signed Note and is in possess ion of the authoritative 

copy of the Note through its commercial loan servicer and authorized representative 

WBL [J' but does not reference or annex a servicing agreement and/or a power of attorney 

(complaint at ii 4 [emphasis added]). The complaint alle$es ·'[i]n order to further secure 

Bengal's obligation under the Note, on or aboutAugust5, 2019, defendant Hossain duly 

executed, acknowledged c1.nd delivered the Guaranty" (id. at~ 18). 

·Jmportantly, the complaint also alleges that on of about August 5, 2019, defendants 

Hossain and .Jahan -~gave a Mortgage on the Mortgaged Pteinises as se'curify for the 

obligations under the Note in the antount of $105,000.00, along with an Addendum to 

Mortgage signed by J ahan (the 'Hypo th ecati on Agreement')" {comp lain t at ~. 1 9). The 
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complaint annexes as Exhibit D the August 5, 2019 Hypothecation Agreement entitled 

"MORTGAGE, ASSIGNMENT OF LEASES AND RENTS AND SECURJTY 

AGREEMENT $105;000.oo,n which states that it was prepared by WBL as ''Mortgagee," 

identifies Jahan and Hossain as ''Mortgagor" and identifies Bengal as "Borrower" 

(NYSCEF Doc No. 5). The Hypdthecation Agreement states that: 

"WHEREAS,. pursuant to a ·certain business promissory note 
and security agreement dated as ofthe Effective Date ... by 
Bengal ... respectively ('Borrower') in favor ofMortgagee, 
the Mortgagee is making a secured commercial loan to 
Borrower ... 

''WHEREAS, in consideration for the Loan to its affiliate, 
Borrower, Mortgagor has guaranteed Borrower's payment of 
the Obligations. 

"NOW, Tl:-IEREFORE, in consideration of the mutual 
premises set forth above and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby 
acknowledged, it is agreed as follows: 

"To secure the payment of all Obligations which may or shall 
bccoiTie due under theLoan Agreement and/ or under any of the 
other documents evidencing, securing or executed in 
connection with the Loan (this Mortgage, the Loan Agreement, 
and such other documents ... referred to .. , as the 'Loan 
Documents'), incJuding interest and other amounts which 
would accrue and become due but for the fil ihg of a petition in 
bankruptcy ... and the costs and 'expenses of enforcing any 
provision of any Loan Document (all such stuns, together with 
the Obligations, being hereinafter collectively referred to as the 
'Debt'), Mortgagor hereby irrevocably mortgages, grants, 
bargains, sells, conveysj transfers, pledges~ sets over and 
assigns; and grants · a security interest; to ano in favor of 
Mortgagee, WrtH POWER ·oF SALE1 all of Mortgagor's 
right, title and interestin ... the 'Mortgaged Property'" (id.). 
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Par<1gr~ph 22. of the Hypotheca;_tion Agt.eernent entitled ''Security Agreement" states that 

"[t]hi~ Mortgage is both a real property M6rtgage and a 'security agreement' within the 

· 1ncaning ofthe"ljCC'' and that: 

''Mortgagor shall pay to ;Mortgagee on -deina,nd .any and all 

reasonable exp~nses, in.eluding :reasonable attonteys' fees and 

disbursements, incurred or paid by Mortgagee in protecting its 

interest in the UCC Collateral ahd in ·enforcing the-: ti_ghts 
hereunder With respect to the UCC Collateral. Any notice of 

sale, disposition. other Transfe1\ or other intended action by 

Mortg~lg·ee with respect. to the. UCC Collateral, -sent to 

Mortgagor in accordance with the provisions hereof at least ten 

(fO) days. prior to .such action, shall constitute commercially 

reasonahle notice to Mortgagor. The pro.ce¢.'3s of any 

disposition of the UCC Collater~l. or any part thereof, rnay be 

-applied by Mortgagee to the :payment -of the· .Debt in such 

pdority and proportions as M·ortgagee· iri its :sole discretion 

shall det.ennine" (id. at 17). 

Paragraph 33 (a) of the Hypothecation Agreement entitled "~Governing Law and Venue'' 

·prpvides. that: 

·''.WITH RE'SPECT TO MATTERS RELATING TO THE 
CRf.'.ATION AND PERFECTION OF THE LIENS .AND 
SECURITY INTEREsts CREATED BY THIS MORTGAGE, 
AND TO PROCEDURES RELAJ1NG TO THE FORECLOSURE 
OF SUCH LIENS AND SECURITY INTERESTS, THIS. 
MORTGAGE SHALL BE GOVERNED BY, AND .BE CONSTR VED 
IN ACCORDANCE WITH,. THE .LAWS OF THE PROPERTY 
·STATE, . IT BEING UNDERST0.01). THAT~ EXCEPT AS-: 
EXPRES:SI;Y SET FORTH ABOVE TN THIS PARAGRAPH AND 
TO THE."FULLES.T EXTENT PERMITTED BY.Tl-IE LAW OF 
THE PROPERTY. STATE; THE LAW OF TI::IE L_OAN 
AGREEMENT STATE APPLICABLE TO CONTRACTS MADE 
AND PERFORMED IN SUCH STATE, SHALL GOVERN ALL 
OTHER MATTERS RELATING TO THIS "MORTGAGE AND 
THE OTHER LOAN DOCUMENTS, INCLUDING ALL 
MAt"TERS RELATING TO THE DEBT (lNCLUI)ING THE 
ENFORCEMENT THBREOF) ARISING HEREUNDER OR 
THEREUNDER. ALL PROVISIONS OF THB LOAN 
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AGREEMENT AND THE OTHER LOAN DOCUMENTS 
INCORPORATED HEREIN BY REFERENCE SHALL BE 
GOVERNED BY, AND CONSTRUED IN ACCORDANCE 
WITH, THE LAWS OF THE LOAN AGREEMENT STATE, AS 
SET FORTH IN.THE GOVERNING LAW PROVISION OF THE 

LOAN AGREEMENT (id. at2.0 [emphasis added]). 

Thus, regarding ''procedures relating to foreclosure ... " of the Property, the mortgage 

explicitly states thatit "shall be governed by ... the laws of the Property State," which is 

New York. 

An "Addendum" (Exhibit B tothe Hypothecation Agreenient) provides that: 

"This Mo1igAge is given in the form of hypothecated security 

in that it is given to secure the debt of another, to wit: the 

indebtedness evidenced by the Promissory Note dated August 

5, 2019 in the amount of $105,000.00 which is made and 

delivered by Bengal , .. (hereby referred to as 'Bonower'}to 

and for the benefit of Beneficiary. Maleka K .. Jahan 

(hereinafter referred to as 'Owner') will derive a material and 

direct benefit from the loan evidenced by the Note, and in 

accordance therewith, Owner agrees that such interest and 

benefitare sufficient consideration to supp011 the Mortgage. In 

the event bf a default by Borrower under the Note, Owner 

expressly acknowledges, covenants, and agrees that 

Beneficiary shall have all rights and remedies hereunder as set 

forth for defaultjust as ifOwner had executed the Note" (id.), 

'fhe complaint a lieges that"Bengal and Hossain failed to make payment under the 

Note and Guaranty beginning on or about .November 15, 2019 and continuing each day 

thereafter ... " and thatthe "lender'' in aJanuary 24, 2020 writing accelerated the balance 

due undct the Note ( complaint at~ 21 ). The complaint further alleges that ''[b ]y virtue of 

the Default under the Note, Plaintiffhas elected to foreclose on the Mortg8:ged Premises, 

in order to recoup all or part of the indebtedness owing under the Note[]'' (id. at ii~ 24-25). 

6 
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The complaint asserts four causes of action: (J) foreclosure of the Property; (2) to 

recover against Bengal under the Prorttissory Note; (3) to recover against Hossain under 

the guaranty; and (4) an award ofattorneys' fees. 

The Bengal Defendants' Answer 

On August 24, 2020, the Bengal defendants collectively answered the complaint, 

deniedthe inaterial allcgati01i.s therein and asserted affirrnative defenses, including: (1) 

lack of standing; (2) ''[t] he Pia inti ff has breached the tenhs ofthe contract Note/Mortgage 

by improper acceleration and demand"; (3) ''[t]he Plaintiff failed to follow New York State 

F oreclosurc procedure reqt1irements''; and ( 4) "[t]he Plaintiff failed to comply with New 

York & the Note/ Mortgage Notice provision {answer at ~ii 1-1 l). 

Gree11 Poultry's S11mn1my Judgment Motion 

On December 11, 2020, ptior to any discovery, Green Poultry moved for summary 

judgment on its first and foutth causes of action for foteclosure of the Property and an 

award of attorneys' fees, an order dismissing the Bengal defendants' affirmative defenses, 

a default judgment against the non-appearing dcfendai1ts and an order of reference. Green 

Poultry submits an attorneyaffin11ation asserting that: 

"[t]his action is not a residential foreclosure action involving a 
horneloan; as such term is defined in RPAPL § 1304, Instead, 
this is a commercial foreclosure action because the Business 
Promissory Note and Security Agreement secured by the 
mortgage on r.csidential real property (the Mortgaged 
Premises) ... is. not subject to the requirements of RP APL §§ 
l30Z and 1304 ancl CPLR § 3408'' (see NYSCEF Doc No. 19 
at i! 3). 

7 
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Theremainclerofthe moving affirmation merely references the following exhibits: (1) the 

pleadings; {2) the notice of pertdency; and (3) affidavits of service of the summons and 

complaint upon defendants (see NVSCEF Doc Nos. 19-31}. 

Green Poultry also submits an "Affidavit of Merit and Amounts Owed" from John 

Murphy, a Vice Presiclent of WBL ''as servicer for Green Poultry ... " (Murphy Moving 

Affidavit, NYSCEF Doc No. 32 at 11). Notably, the Murphy Moving Affidavit, like the 

complaint verified by WBL, fails to annex a servicing agreement or a power of attorney 

demonstrating that WBL is authorized to act and speak on Green Poultry's behalf. 

Murphy attests that Green Poultry maintains a principal place of business in New 

Jersey and that the "[oJriginal lender WBL, which assigned the loan and mortgage at issue 

to Plaintiffl.,Jis a New York limited liability cmnpany .. ,"(id.at~ 4). Murphy attests that 

"Hossain and Jahanare or were husband and wife, and residents of the State of New York, 

who resided at the Mortgaged Premises .. ," (id at 16). 

Murphy reiterates the allegations in the complaint regarding the August 5, 2019 

~'Business Promissory Note and Security Agreement" allegedly executed by Bengal in 

favor of WBL for the $105,000.00 lm~n, the guaranty executed by Hossain and the 

"Mortgage, Assignment of Leases ancl Rents and Security Agreement in favor of WBL 

... granting WBL a secured interest on the Mortgaged Premises as security for the Loan 

Agreemenf' which is also i"eferred to as the Hypothecation Agreement (id. at,~ 7-10). 

TheMurphy Moving Affidavit annexes as Exhibits A thoughD: (A) a copy ofthe 

uvenclor se d $1 0 5,000, 0 0 "Business Prornis sory Note". executed by Bengal (by Hossain) in 

8. 
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favor ofWBL; (B) a two-page "Business Loan Summary" executed by Hossain bnAugust 

6, 2019, which was "provided to the Bengal Defendants irt connection with the Loan 

Agreement ... "; (C) a copy ofthe guaranty executed by Hossain; and (D) a copy ofthe 

Mortgage (thel-lypothecation Agreement) (see NYSCEF Doc Nos. 33c.36). Murphy attests 

that: 

"Subsequent to WBL and Bengal entering the Loan 
Agreement, it wa_s Cissigned from WBL to Plaintiff through the 
following series of transactions: 

1. Bill of Sale from [WBL] to WBL SPO, LLC, dated August 
9, 2019, together with Allonge, dated August 9, 2019, and 
Assignment, dated August 9, 2019; 

2. Bill of Sale from WBL SPO, LLC to [WBL], dated October 
4, 2019, together with Allonge, dated October 4, 2019, and 
Assignment, dated October 4, 2019; 

3. Bill of Sale from [WBL] to WBL SPE III, LLC, dated 
October 4, 2019, together with Allonge, dated October 4, 
2019; and Assign1nent, dated October 4,2019; 

4. Bill of Sale from WBL SPE In, LLC to [WBL], dated 
March 4, 2020, together with Allonge, dated March 4, 
2020, and Assignment, dated March 4, 2020; and 

5. Bill of Sale from [WBL] to Green Pbultry ... dated March 
4, 2020, together with Allonge, dated ]ylarch 4, 2020, and 
Assignment, dated March 4, 2020" (Murphy Servicer 
Affidavit at iT 11 [e1nphasis added]}, 

Mutphy references the documents annexed to Green Poultry's motion as Exhibits£, F, G, 

ll and I, and attests.that '•Plaintiff was indisputably the holder ofiheLoan Agreement as nf 

the date ofthe commencement ofthis action on July 8, 2020" and "'WBL has contina<~d 

servicing the subjecfbusiness loan even after its assignment" (id. [emphasis added]). 

9 
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Exhibits E, F, G, H and J are "Bills of Sale" between the foregoing entities all of 

Which state that "Seller'' "hereby sells, assigns, transfers, conveys and delivers to ... " 

"Purchaser" "all of Seller's right, title and interest in and to each and every Loan identified 

in Exhibit A ... " Exhibit A identifies the $105,000.00 loan from WBL to Bengal (among 

others that are not relevant to this action} and includes a series of undated ''Allonges" 

(without the Promissory Note), all of which provide that: 

''THIS ENDORSEMENT IS TO BE ATTACHED TO AND 
MADE A PART OF THAT CERTAIN BUSINESS 
PROMISSORY NOTE AND SECURJTY AGREEMENT 
dated as of August 5, 2019, made by Bengal ... the payor, in 
favoroJ[WBL], the payee, in the original principal a1nmiht of 
$105,000.00 (the 'Note'). Such Note is hereby transferred 
pursuant to the following endorsement with the same.·force and 
effect as if such e:ndorsem.ent were set fo1ih at the end of such 
Note without recourse or representation or warranty of any 
kind (sE:'e NYSCEF Dnc Nos. 37-40 [emphasis added]). 

Nntably, the Allonges all state at the bottom that ''[t]his Allonge shall be firmly attached 

to the Note described above and is hereby made a part thereofI,J" suggesting that they were 

not firmly attached to. the Promissory Note at the time the Allonges were executed (id. 

[emphash; added]). In addition to the undated Allonges; the Exhibits also include general 

"Assignments" of the ''Loans" (without any indication that the Promissory Note was 

s pecifi ca II y assigned) ( id. ) . 

Regarding Bengal's alleged payment default, Murphy attests that "Bengal missed 

numerous payments under the Loan Agreement, beginning on August 16, 2019~• and "[a]s 

a. tes1.11t, on January 24, 2020, WBL on behalf of the WBL SPE Ill, LLC declared a default 

and. accelerated the balance due tihde;r th.e Loah Agreement and sent a qemand letter 

10 
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specifying the outstanding amount owed to Plaintiff as of tllat date" (Murphy Servicer 

Affidavitat ~~ 12 and 13 [emphasis added]). Murphy references (as Exhibit J) a January 

24, 2020 "Dernand Letter" from WBL on behalf of an unidentified "lender!' which 

indicates that it was .sent "VIA UPS & Mail'' but does not include any proof of ,nailing. 

M·urphy attests that ''[tJhe current balances due under the Loan Agreement as of 

November 23, 2020" are $98,230.74in principal, $59,626.41 in interest and a prepayment 

premium of$24,360.69 based on a "Bmrower Statement," which Murphy identifies as an 

"admissible businessrecotd of WBL ... ": 

"[a]s evidence of the default and debt, Plaintiff provides an 
updated borrower statement, dated November 23, 303() (the 
'Borrower Statement'), which shows the loan terms and 
balances and loan activity from the inception ofthe account 
throµgh the default. A true and correct copy of the Borrower 
Statement is annexed hereto as Exhibit K. Additionally, the 
Borrower Statements shows the total principal, interest, 
prepayment premium and NSF fees due. 

''[t]he Borrower Statement is an admissible business record of 
WBL, which has continued servicing the Loan Agreement after 
its assignment I am familiar with the record-making practices 
of WBL, my employer, and can verify that the individual 
records of loan payments, interest accruals, fees and other 
iterns in the Borrower Statement were made in the regular 
course of WBL' s business, it was the regular course of WBL 
to make and retain such records, and the records were made at 
or about the time dfthe event being recorded" (id at~~! 15-17). 

Green Poultry also submits a moving memorandum of law, which correctly 

references New York iaw regarding the summary judgment standard,. the evidentiary 

showing necessary to obtain summary judgment on .a cause of action to foreclose a 

IT\Qrtgage. arid the law l'eg~rding standing to foreclose (see NYSCEF Doc No~44 at8~10). 

11 
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Essentially, Green Poultry (or rather, WBL) argues that Green Poultry is entitled to 

summary judgment on its first cause of action tn foreclose the Property because it 

established its ptima facie case by producing copies of the Promissory Note, the 

Mortgage/Hypothecation Agreement and evidence of d.efault ''[a]s demonstrated in the 

Borrower Statement, an authenticated business record of WBL, servicer of the account 

... " (id at 8). Regarding standing, Green Poultry siI11ply argues that "Plaintiff submits 

documentary evidence that conclusively dentonstrates that the Loan Agreement (and 

thereby the Mortgage) was assigned to and held by Piaintiffat the commencement of this 
. . 

action on July 8, 2020'' (id. at 10). 

The Beizga/Defendants' Opposition and Cross Motion 

The Bengal defendants oppose Green Poultry's summary judgihent motion and 

cross-move for summary judg1ncnt dismissing the complaint based only on an attorney 

affirmation. Defense counsel asserts that Green Poultry failed to establish its prima facie 

entitlement to summary judgment and that there are issues of fact to be determined 

(NYSCEF Doc No. 48 at il 2). Defense counsel notes that "Plaintiff has Jailed to show 

who [-wa]s the holder of the note at the time the action was commenced" (id. at~ 7}. 

Defense counsel further ·argues that "at the time the assignment [was] executed, the entity 
. . 

Green Poultry Farming LLC did not exist[,]" and thus, ''[t]he rights consequent with the 

,}ssi-gnment by law, cannot pass to an entity that did not exist on the .. date of the assignment" 

(id at, 8). Defense counsel explains that :.[a] search of Delaware Department of State, 

Division of Corporations ... for the entity Greem Poultry ... show tha~ the said entity was 

12 
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fonned on Mar.ch 5,. _2020[,.]" _and thua?, WB:L could not po_ssibly have ,:lssigned the 

Promissory Note to Green Poultry on March 4, 2020 (id. at ,~ 8-9). Defense courise1 

submits a computer printout from the Department of State Division of· Corporations 

.reflecting that Green Poultry was incorporated on."3/.5.i2020'' (see NY.SCEF Doc No. 49). 

Defense counsel contends that Green Poultry "failed to demonstrate the 

adini s:s ib iii ty of the records relied upon by its afffant [Murphy · of WB LT under the business 

records exception to the.hearsay rule''b~cause ~'[t]hete ·is no docurrientary authority to.show 

that Green Poultry .. , -retafoed the service of W[BL]" as its servicer of the mortgage 

(NYSCEF Doc No. 48 at ~,r 12--13). 

Green Pou/tty ~s Reply (l_iul Opposith:m to the Cross Motion 

Green Poultry, -in reply ,and in ·opp<'.l"sition_to the _Bengal d~fenclants' summ.ary 

judgment. cross motio:n, subniits a reply affidavit. fro1n Murphy of WBL., who nowa_tt~sts, 

for thefirst time on reply, that: ( l) WBL otganized and formed Green Poultry on March 

4, 2020.; (2)WBL executed an Operating Agreement on March 5, 2020,·pursuantto which 

WBL became··an "age.ht" of Green Poultry and. "[i]n accordance with· .its authority under 

the Operating Agteemcmt, WBL acts qs_ servicer for -any lo~ns held by G[re.e.n Poultry], 

including the Loan Agreement ... "; 1 and {3) "[o]n March 12, 2020. ~. WBL's finance 

department actu_ally effectuat.ed the transfer .of the Loan-Agreement by.booking the loan 

1 Murphy quo:tes from Section lII (E)-of Green Poultry's March 5, 2020 Operating Agreement, 
which states that WBL "isan agent ofthe Company for the purpose of its business" and does not 
discuss or mention WBL servicing Green Poultiy'smQrtgage loaris(se.e NYSCEF Doc No. 55). 

iJ 
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with Plaintiff: and not with WBL'' (NYSCEF Doc No. 51, Murphy Reply Affidavit at 11 

5-9 [emphasis added]). 

Discussion 

S urrunary judgment is a drastic remedy that deprives alitigartt of his or her day in 
. . 

courtand should,thus, only be employed when there is no doubt as to the absence of triable 

issues of material fact (Kolivasv Kircho}J; l4AD)d 493 [2005]; see also Andre vPomeroy, 

35 NY2d 3 61, 364 [I 97 4]). "The proponent ofa motion for summaryjudgrrtentrrtust make 

a prim a facie showing of entitlement to judgment; as a matter of law, tendering sufficient 

evidence to demonstrate the absence of any material issues of fact" (Manicone v City of 

New York, 75 AD3d 535, 537 [2010], quoting Alvarez v Prospect Hosp., 68 NY2d 320, 

324 [1986]; see also Zuckerman -v City of New York, 49NY2d 557,562 [1980]; Winegrad 

v New York Univ~ Med. Ctr.,.64 NY2d 851, 853 [1985]). If it is determined thatthe movant 

has made a prima facieshowing ofentitlcrnentto summary judgment, i'the burden shiftsto 

the opposing party to produce evidentiary proof in admissible form sufficient to establish 

the existence of material issues of fact which require a trial of the action'' (Garnham & 

Han Real Estate Brokers v Oppenheinwr, 148 AD2d 493 [1989]). 

Generally, to establish prima facie entitlement to judgment as a matter of law in an 

action to foreclose antortgage) a plaintiff mustproduce the mortgage, the unpaid notei and 

admissible evidence of the borro-wer's default (see Deiltsche Bank Natl. Trust Co; v 

Karibandi, 188 Ab3d 650; 65 l [20;20];. Christiana Trust v Mone.ta, 186 AD3d lob4, 1605 

[2020]; D~utsche Bank Trust Co. ,Ams. y Garrison, 147 AD3d 725, 726 [2017]). Where 

14 
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the issue of standing is raised by a defendant, a plaintiffmustalso establish its standing as 

part of its prim a facie case (see Deutsche Bank Trust Co. Ams. v Garrison, 14 T AD3d at 

726; Security Lending, Ltd. v New Realty Corp., 142 AD3d 986, 987 [2016]; LGF 

Holdings, LLC v Skydel, 139 AD3d 814, 814 [20161). 

"When seeking an order of reference to determine the amount that is due on an 

encumbered property, a plaintiff must show its entitlement to a judgment [which] may be 

shown ... by the plaintiff showing entitlement to summary judgment .. _;, ( U.S. Bank N.A. 

v Miller, 491V1isc 3d 1205 (A), * 5 [Sup Ct, Kings County 2015] [ citing RP APL § 1321; 

1-2 Bruce J. Bergman, Bergman on New York Mortgage Foreclosures §2.01 (4) (k) (note: 

Online edition)]} 

Where a plaintiff establishes prima facie entitlement to judgment~ the burdenthen 

shifts to the defondantto raise a triable issue of fact as to a bona fide defense to the action 

(CitiAfortgage, Jnc. v Guillermo, 143 AD3d 852, 853 [2016]; Mahopac Natl. Bank v 

Baisley, 244 AD2d 466, 467 [1997]). 

Here, although Green Poultry's moving papers submitted copiesofthe $105;000.00 

Promissory Note_ executed 1:,y Bengal (the corporate defendant) and the Mortgage/ 

Hypothecation Agreement executed by H.6ssain (the individual defendant), Green Poultry 

did not establ'ish its prima facie entitlerrtent to sumrnaryjudgment on its first cause of.action 

to foreclose the Property. The. Second Depai1:ment has held that an affidavit of merit 

executed by plaintiffs purported servicing agent, like the Murphy Moving Affidcivit 

submitted by Grt:!en Poultry here, .i$ insufficient when "thp.record is barren ofany eviclence 

15 
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demonstrating that agent's authority to act on.behalf of th~ plaintiff'' (HSBC Bank USA; 

N.A. v Betts, 67 AD3d 735, 736 [2009]; see a/so U.S. Bank, NA. v Stiene, _ AD3d _, 

2022 WL 791-366, at *2- [App. Div. Mar. 16, 2022] [holding that court should have denied 

plaintiff's 1notion for default judgment arid order of reference· because '"plaintiffsubrnitted 

an affidavit ~xecuted by a contract management coo,·dinator. for the plaintiff's purported 

loan servicer" and "there is no evidence in the. record demonstratingthat the ·affiant had the 

authori"ty to a.ct on behalf of-th_e· plaintiff']). 

Green Poultry'$ helateq. subi11is.sion of the Murphy Reply- Affidavit and Green 

Poultry's Marth 5, 2020 Operating Agreenient; which vaguely provides that WBL "is an 

agent ofthe Company fol' the·.purpose of its business;' yet does not specifically authorize 

WBL to service any -mortg~ges, incJuding th~ Mortgage/Hypothetation Agre:eml'!rtt 

:regarding Moharnmed -~nd J1:1han 's _residenti~l Property, is .insufficient. Moreover, such 

"evidence" will not be corn~idered in support of Green Poultry's trtotion fat summary 

Judgni~pt and an otdef ·of reference be·cause Gteen Poultry (or rather WBL) submitted it 

for the= fisst time -on reply. The Second Department ·has h~ld that. '~_a party mov{ng for 

summary judgement cannot meet its prim a. focie l:,urden by submitting. t;!Viderice:for 

the first time in.reply'' and ''generally, .evidence submjtted for the first time in reply papers 

-should be disregarded by the court" (see. Citin1ortgage, Inc. v'Espinal, 114 AD3d 87q·, .. 879 

[2Ql 5]; =_see. a ls¢ Natid.ns"tar _Mortg., LLC v· Ta,nargo~ 177 AD3d 750,._ 753-754 

[2019] [holding that "evidence sub1nitted by Aurora for the first time in its reply to the 

16 
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defendants' opposition to its motion was not sufficientto establish Aurora's prima facie 

compliance with the mortgage's default nbtice requirements''}); 

Even if Murphy's reply Affidavit were considered, Murphy does not explain why 

his affidavit testimony on teply regarding WBL' s transfer of the Promissory Note to Green 

Poultry on March 12, 2020 is inconsistent with his rnovingtestimony that the Promissory 

'Note was transferred from WBL to Green Poultry by a Bill of Sale and Allonge dated 

March 4, 2020, the day before Green Poultry was incbrp'ornted on March 5, 2020 (compare 

Murphy Moving Affidavit at ~ 11 and Murphy Reply Affidavit at~ 9). lnstead, Green 

Pou 1 try sub mi ts a rep I y · rn em otandmn of law in which it argues; with out any admjssi bl c, 

documentary or testimonial evidence, that Green Poultry ·'ratified the [March 4, 2020} 

transfer and accepted the benefits referable. therein onMarch 12, 2020" (see NYSCEF boc 

NO. 58 at 5 [emphasis added]). This inconsistent testimony from a purported ' 1agent'; of 

Green Poultry, even if considered, raises several issues of fact regarding Green Poultry;s 

standing to foreclose, including whether, when and how the Promissory Note wa,s 

tra:nsfor:red to and then ratified by Green Poultry. 

In addition, Green Poultry's moving papers fail to conclusively establish Green 

Poultry's standing to foreclose and raise triable issues, offact beca,use the ''Allonges" in the 

record indicate that they were not fin'nly afiixed to the Promissory Note, as required under 

the Uniform Commercial Code (UCC). Indeed, the Allonges, which are produced separate 

and apart fro1n the Promissory Note, explicitly state that "THIS ENDORSEMENT IS TO 

BE ATTACFIED TO AND MADE A PART OF THAT CERTAIN BUSINESS 

17 
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PROMISSORY NOTE ... " and that "[t]his AIIonge shall befirmly attached to the Note 

described aboveLJ" which suggests,, using the future tense, that the Allonges were hot 

firm.1y affixed to the Promissory Note at the time that they were executed (see Bayview 

Loan Servicing, LLCv Kelly, 166 AD3d 843, 846 [2018] [holding that "there is a triable 

issue of fact as to whether the note was properly endorsed in blank by 

an allonge 'so firmly affixed thereto as to become a part thereof when it came into the 

possession of Wells Fatgo, which later endorsed the note to the plaintiff']). 

For the foregoing reasons, Green Poultry has failed to demonstrate its prima facie 

right to suimnary judgment on its first or fourth causes of action in the -complaint, and 

consecJuently, Green Poultry's motion for summary judgment, an order of reference and 

other relief is denied. 

The Bengal defenciants' summary judgment cross motion is also denied since it is 

based entirely on an attorney afiirmation {see Zuckerman v City of New York, 49 NY2d 

557,563 [1980] [holding that bare affinnation ofattorney who demonstrated hd personal 

knowledge of the action "is without evidentiary value'']). In any event, defense counsel 

did not conclusively establish Green Poultry's Jack of standing to foreclose to warrant 

dismissal ofthe cornplaint, arid there are triable issues of fact that warrant discovery. 

Accordingly, it is hereby 

ORDERED that Green Poultry1s motion (mot. seq. one) for .surtunary judgrnenton 

its first and fourth causes of action in. the complaint, an order of reference, an order 

dismissing tho 8 en gal defend an ts' affirmative d efonses and a def au It judgment against the 

18 
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non-appearing defendants is denied without prejudice and with leave to renew at the 

conclusion of discovery ; and it is further 

ORDERED that the Bengal defendants ' summary judgment cross motion (mot. seq. 

two) is denied without prejudice and with leave to renew at the conclusion of discovery. 

This constitutes the decision and order of the court. 

ENTE R, 

J. S. 
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HON. LAWRENCE KNIPEL 
ADMINISTRATIVE JUDGE 
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