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I NDEX NO. 522430/ 2021

NY!

RECEI VED NYSCEF: 05/ 16/2022

At an IAS Term, Commercial Part 6 of the
Supreme- Court of the State of New York,
held in and for the County of Kings, at the
Courthouse, at 360' Adams Street, Brooklyn,
New York, on the 1.'3“"'da_y of May, 2022.

SCEF DOC. NO. 113

PRESENT:

HON. LAWRENCE KNIPEL,

Justice. N
_ : - X
NECHADIM CORP., _ ;
Plaintiff, DEeCiSION AND ORDER:
-againsi- Index No. 522430/21
500 PUTNAM STREETREALTY, LLC, Mot. Seq, No. 2
500 PurNam LI.C, :
VALLEY NATIONAL BANK,
BaNkUNITED, N.A et al.,
Defendants.
- . L . e X
The following e-filed papers read herein: 'NYSCEF Doc No.:-
Notice of Motion, Affirmation, Memorandum of Law,
and Exhibits Annexed _ 17-29
Affirmation in Opposition and Exhibits Annexed 85-87
Reply Affirmation and Memorandum of Law 88-89

In this action to foreclose a riortgage which is allegedly 'eljcumbtirin‘g ceftain
commercial real- properly located at 500 Putnam Avenue in Brooklyn, New York
(Block 1830, Lot 39) {the “Putnam property”), defendant ]éankUnited, N.A.
(“BankUnjted”) maves, pre-answer, in Seq. No. 2 {or an order, p"__urs_uam to CPLR 3211 {a),
dismissing the complaint of plaintiff Nechadim Corp. (“Nechadim™) as against if.

Background

On August 8, 2008, Nechadim loaned the principal sum of $290,000 to defendant
500 Putnam LLC (“Putnam-$7) and a nonparty co-obligor (the “co-obiigor“‘) jointly, with
such loan secured (in addition te ether commercial properties) by the P{ltnam proper_fy (_fhe

“Nechadim mortgage™). On April 26, 2012, Nechadim received, as part of the settlement
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in the co-obligot’s bankruptey case, the sum of $405,000- on account of its mortgage.
Because the co-obligor’s settlement agreement with Nechadim did not explicitly
encompass Putnam-S and/or the Putnam -pro_pert__y,__.h_o_wc-vfer, Ncchadi;ﬁ refused to release
its mortgage as against the Putnam property.

Approxiimately two months later on July 6, 2012, Putnam-S cohiveyed. the Puinam
praperty to defendant 500 Putnam Street Realty LLC (“Putnam-B"), At closing, Sutton
Land Title Agency, a Divisionr of Sutton Alliance, ILLC (*Sutton™), acting as the agent for
Fidelity Insurance Company (“Fidelity™), escrowed the sum of $.18-4,3}§9_'.25 from the sale
proceeds pending the satisfaction (or, in the alternative, the det__énnii_lation of the
e-nfc)tceabiliiy) of the Nechadim mortgage as against the Putnam prO'péﬁy (the “escrowed
sum™). On January 10, 2014, Putnam-S commenced an action -ag;ainst Nechadim to
determine that it (rather than Nechadim) owned the escrowed sum (see _;5_0_0 Putnam LLCv
Nechadin Corp. and Sutton Land Title Agency, a Division of Sutton Aélianc’é, LLC, Index
No. 500211/14 [Sup €1, Kings -County] [the “prior action”}). In the %cotirse of the prior
action, Putnam-S moved for a declaration that the entire escrowed -silm. belonged 1o it;
conversely, Nechadim cross-moved lor a declaration that it was .o_wéd a portion of the
escrowed sum in the amount of $162,276.55 to satisfy the ouist'anding_ balance. of the
Nechadim mortgage. By decision and order, dated April 15,2015, u'sti‘c‘ef Partnow denied
both the motion and cross motion, finding triable issues of fact in ¢'ach instance. On
Putnam-S’s-appeal from the denial of its motion (Nechadim did not cr‘dss;appea'l from the
denial of the latter’s cross motion), the Second. Judicial .D.c_partmen't; in a decision and
order, dated May 10, 2017, aflirmed Justice Partnow’s determination that Putnam-S had
failed 10 make a prima facie showing that the co-obligor’s payment 'Eto ‘Nechadim fully
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satisfied and discharged the Nechadim mortgage as against the Putnam property (see
500 Putnam, LLC v Nechadim Corp., 150 AD3d 796 [2d Dept 2017], affe 2015 WL
1688655 | Sup Ct. Kings County 2015]).

Thereafter; Putnam-§ and Nechadim stipulated to have a -cou_rt_ga'ttorney- referee in
the prior action {the “referee™) “hear and determine™ the outstanding baiahce, if any, of the
Nechadim m’ort_g_ag_c as against the Putham property. By deci_'s'ior_1E and order, dated
O’C’to'ﬁer_23,__ 2017 (the “referce’s determination™); the referee de‘termiﬁed that Nechadim
was owed (from the escrowed sum) the outstanding balanee of -$.1’5'i,1.14.6’0' under the
Nechadim mortgage (the “outstanding balance™). The referee’s -de.t_erl;li'nation was silent
as o the date of the computation of the outstanding balance. There wei'e. additional issues
to: be encountered with the impleméntation of the referee’s detcrminaiion. In particular,
the referee directed that Sutton pay _th‘e:'outstand'ing balance to N'echaciiln’s counsel upon
satisfaction of only one condition: Sutton was to pay the outstanding bz;l-a'nce"- within thirty
days after it was served with the referee’s determination, together wiith notice of entry
{(NYSCEF Doe. No. 29). Two practical obstacles (unbeknownst to the referee) stood. in
the way of 'i__mplen'l_e’nti__ng the referee’s determination. First, Sutton _(th%_ough named in the
caption as a “relief défendant™) had not been served with process (nor éhad it-participated,
nor had it retained counsel to represent it) in the prior action. Second, Sutton held the
escrowed sum as a disclosed agent [or Fidelity (rather than for its Ec;ania_ccoun‘[_)’,. and thus
needed to receive from Nechadim’s counsel an executed satisfaction o?f (or release of the

Putnam property from)the Nechadim mortgage before it could pay th_e-dutstandi_ng balanc¢e
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to Nechadim’s counsel.! As a result, Sutton, following receipt of the referee’s
determination, was unable to remit the outstanding balance to Nechadilﬁ’s counsel because
of the latter’s refusal to provide Sution with a satisfaction of (or a re_léa"s’e of the Putnam
property from) the Nechadim morigage.> Broadly viewed, N-'echadin}-’s demand for the
outstanding balance, in accordance with the referee’s dirfect'ive,_-_ pre‘scrft'ed' somewhat of a
“chicken-and-cgg problem™ for Sutton - it could not pay the outst:an'di.ng‘ balance to
Nechadim’s counsel unless-and until it (Sutton) received froim the .[brlngr (and provided to
Fidelity for review and acceptarice) 4 satisfaction of (or a release of ‘Lhe Putnam property
from) the Nechadim mortgage. .

Having reached an impasse with Nechadim’s counsel, Sutton méved.to dismiss the
prior action as-against it on the basis of (among other reasons) lack of p_e_grsonal_. jurisdiction.

By short-form order; dated October 9, 2018, Justice Partnow granted '-Sutt‘on”s motion to

' See Affidavit of Howard J. Kopel (then the Managing Member and President of Sutton Alliance
LLC and its related entities), dated May 7, 2018, summarizing the course of his negotiations with
Nechadim™s ¢ounsel following service of the rcferce s determination on Sutton with notice of entry
(NYSC iF Doc. No. 123 which was e-filed by Sutton in: the prior action). : Fherc,__ Mr. Koppel
-averred that: '

(1) “the Court [Justice Partnow ] should be aware that Sutton only !ook the escrow as ageni
:_)'m Fidelity, i.e., Sutron holds nothing™ {9 15 [emphasis added]); '

(2} Nechadim’s counsel “knew, even before secking an order directing, Sutton:to turn ever
fundsif-an escrow account, that Sutton held no escrow. . . ; that was because at all times Sutton
acted as.an agent for Fidelity” (§.16); :

(3) the referee “was clearlyunder the iinpression thet Sutton was represented by counsel,
which dalso means, [she] was under the impression that Sutton had been served and had appeared
in this action. None of these impressions were accurate” (4§ 27 [emphasis added]);

(4) “Further, (he parties never advised the Court that Sution had not béen served, and had
not appeared when fh.:y signed the stipulation — 10 which Sutton never agreed - to bé bound by
(the referee.defermination)” (% 28 [emphasis-added]); and

(5) “Sutton was never served with process in (the prior action)” (9).:

: See Mr. Kopel's Affirmation, dated April 12, 2022, €0 7-11 (NYSCEF Doc No. 106 e-filed by
nonparty Sutten in this action):
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the extent of dismissing: it from the prior action (its ancillary request fot the imposition of
sanctions on Nechadim and the latier’s counsel was summarily -'den.icdé_.“in the same. short-
form order). Nothing further transpired in the prior action thereaﬁér._.. The referree’s
determination has not been reduced to a judgment..

On September 1, 2021, Nechadim (by newly retainied counsél_') commenced the
instant action against BankUnited (among others)® 1o collect the sum of at least
$441,552.13 (i.e., the outstanding balance of $151,114.60 which Nechadiln claims was due
and owing 1o il as of July 6, 2012 — rather than as of Octaober 23, 2017 .Ewhich was the date
of the referee’s determination — together with the accrued (and st‘il_l—'ac:'c”rui_ng) interest, as
well as-to foreclose on the Nechadim mortgage. BankUnited _('_which-_,_ according to
Nechadim’s complaint currently holds at least one mortgage -.se_curéd by the Putnam
pr’t)pt:r‘t_y) has moved, in lieu of an answer; to dismiss the instant acl-ion?_inso_far as asserted
against it as barred by the statute of limitations (among other grounds).i

Discussion |

CPLR 213 (4) prescribes a six-year statute of limitations period i“or “an action upon
a bond or note, the:payment of which is secured by a mortgage up‘on-.reaél property, or upon
a bond ornote and mortgage so secured, or upon a mortgage of real propé:r-t_y_-, or any interest
thetein.” “Further, it is well cstablished that the six-year period beg_iﬁs_ to run when the
lender first has the right to foreclose on the mortgage, that is, the _d‘ay}' after the maturity

date of the underlying debt unless the mertgage debt is aceelerated in which case the entire

3 The other named dg‘fendanl‘s.arc' Putnam-B, Putnam-8, and Valley 'N'ati_(_)neil Bank (a mortgage
lender which financed the conveyance of the Putnani property to Putnam-B from Putnam-8).

! According to- the electronic ¢ourt docket for this action, Nechadim did ot file a notice of
‘pendency against the Putnam property.,
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amount is due and the statute of limitations begins to run on the entire mortgage debt”
(CDR Creances S.4. v Euro-Am. Lodging Corp., 43 AD3d 45,51 [l-st.Di_ept 2007] [internal
quotation marks omitted]). :

Here, Neghadim’s right to forecldse under its mortgage accrued, af the earliest,
when the underlying debt matured on February 8, 2009; or, altern atiVe]y_; at the latest, when
the Putnam property was sold on July 6,2012.% Thus, Nechadim’s ri ght to foreclose under
its mortgage expired, af the latest, on July 6, 2018, '_Becau_s_e'Ncchad_ifm commenced this
action for loreclosure (among other relief) approximately three years 'la'tic-r on September 1,
2021, BankUnited has made a prima facie showing that Nechadim’s élaims- as against it
are time-barred.® I

In opposition, Nechadim has failed to raise a triable issue 01-"55 fact. Contrary to
Nechadim’s coniention, BankUnited possesses the requisite s"ta_ndin_fg_,. by virtue of its
current lien on the Putnam property, to challenge the untimeliness 0[‘ Nechadim’s lien
against the same property (see Gurecki v Gurecki, 189 AD3d 1729, 17%3.0 [3d Dept 2020];
Stewart Tit. Ins. Co. v Wingate, Kearney & Cullen, 134 AD3d 924, 925 [2d Dept 2015),
lv dismissed 27 NY3d 950 [2016); Matier of Rosevele Frocks, Inc. v SOm}7?ers, 191 Misc
614, 616 [App Term. 1* Dept 1948]; accord Bank of New York 'Ceé’zr; Region v Cain,

78 AD2d 963 [4th Dept 19807).

Y See NYSCEF Doc. No. 8 (the maturity-date elause on page 1 of Nechadim mortgage, and the
due-on-sale-clause in 9 4 of Rider 1o Nechadim mortgage). :
§T'he prioraction (cither by way of Putnam-$’s complaint or by way of Nechadinm’s counterclaims)
focused on the deterniination of title to. the eserowed sum, with no request for a foreclosure (or
a preclusion of foreelosure) of the Nechadim mortgage.

6.
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Nechadim’s further contention that its mortgage foreclosuie of the Putnam property

is timely because lits right to foreclose accrued (or was tolled) as of the (i'a'tc--of'thcz reférec’s
determination (i.e. , October 23, 2017), fundamentally misconstrues th?e narrow scope of
the referee’s directive. that summarized and implemented her determi_qaﬁon; Five points
highlight the limited import (and -_effect') of the referee’s directive, F'ir_'s_t, although the
referree’s directive quantified the outstanding balance payable to N'E:Chj%&dim, the directive
was imprecise regarding its calculation date {i.e.. whether the out-sta'ﬁding'balanc'e was.
caleulated as of October 23, 2017 as the referee’s directive implies or,é in the alternative,
whether the outstanding balance has remained frozen as of July 6, _;5'_'2_0'1_2 which what
Nechadim alleges in ils complaint here). Second, the referee’s d_ii‘ecti\‘/e cffectively
confined (and limited) N._e‘_chadi-m"s.--re_covery- of the outstanding balané'e to the escrowed
sum (that ts, to the exclusion of the underlying collateral which is the .;_Put-'nam' property).
Third, the referee’s directive effectively confined (and Timited) _Nechaéd'im"s recovery of
the outstanding balance to the escrowed sum held by Sufton as F.icl_elity"%s agent (that is, to
thie exclusion of the obligor which is Putnam-S). Fourth, the referee’s. éireCtiv_e was (and
still :i-s). unenforceable as against Suiten which, as noted, was not.a party %0.11'16 prior action;
indeed, a3 the ensuing motion practice imade it clear, Sutton was d-.ismiséed.fr‘om the prior
action for lack of personal jurisdiction. Fifth and finally, the re3tbreef-s-.difect'iv_e (as-well as
the entire referee’s determination incorporating it) cdrries no res judicata/collateral

estoppel weight because the referee’s determination was never reduced tb a judgment.’

" See On v Barash, 109 AD2d 254, 262 (2d Dept 1985) (“[A] general prerequisite to [the]
invocation of either res judicata or eollateral estoppel is the existence of a final Judgment, ie.,
a final judicial determination which necessarily decided the very cause of action or issue that
a party now secks to lifigate in a $ubsequent action or proceeding.”) (emphasis added); see also
(footnote continued)

.
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Conclusion

Accordingly, it is

ORDERED that in Seq. No. 2, BankUnited, N.A.’s pre-answer motion to dismiss
the complaint as against it is granted to the extent that the complaint is dismissed as against
it as time-barred, pursuant to CPLR 3211 (a) (5); and the remainder of its motion is denied
as academic; and it is further

ORDERED that the action is severed and continued as against the remaining
defendants, with the caption to be amended to delete BankUnited, N.A., as a defendant; and
it is further

ORDERED that BankUnited’s counsel is directed to electronically serve a copy of
this decision and order with notice of entry on the other parties’ respective counsel and to
electronically file an affidavit of service thereof with the Kings County Clerk.

The parties are reminded of their next scheduled virtual appearance (via Microsoft
Teams) in Commercial Part 6 on May 31, 2022 at 11:00 a.m., which is the return date of
500 Putnam Street Realty LLC’s order to show cause, dated March 28,2022, in Seq. No. 4
(see Stipulation, so-ordered May 9, 2022 [NYSCEF Doc. No. 1 12]).

This constitutes the decision and order of the Court.

ENTER FORTHWITH,,

HON. LAWRENCE KNIPEL
ADMINISTRATIVE JUDGE

Begelman v Begelman, 170 AD2d 562, 563 (2d Dept 1991) (“A decision or verdict upon which no
formal judgment has been entered has no conclusive character and is ineffective as a bar to
subsequent proceedings.”) (internal quotation marks omitted; emphasis added).
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