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SUPREME COURT OF Tl:IE STATE OF NEW YORK 

COUNTY OF KINGS: CIVIL TERM: COMMERCIAL PART 8 

-----. --- . - -- . --- -------------- ----x 

CFG MERCHANT SOLUTIONS, l,LC, 
Plaintiff, 

- against -

CANYON POWER S0L,UTT0NS LLG; SAYERS 
CONSTRUCTION LLC; POWER SOLUTT0NS 
GROUP LLC and MARK SAYERS, 

Defendants, 
-.-----·-.---.----.-- .. -·-. ---.-.------·-·-----·--- ·-x 

PRESENT: HON. LEON RUCHELSMAN 

Decision and order 

Index No~ 531293/2021 

May 16, 2022 

The defend.ants Sayers Construction LLC d/b/a Sayers 

Construction and Power Solutions Group LLC d/b/a Power S.olutions 

Group have moved seeking to dismiss the complaint pursuant to 

CPLR 3211 (ct) ( B) on the grounds the court lacks jurisdiction over 

theITl and the l.awsui t cannot proceed. The plaintiff opposes the 

motion; Papers were submitted by the parties and arguments held. 

After reviewing all the arguments this court now Ttlakes the 

following determination. 

On September 23, 2021 the plaintiff entered into an 

agreement with Canyon Power Solutions LLC., :d/b/a Canyon Power 

Solutions, wh~reby the plaintiff purchased $355,000 bf future 

receivable for $250,000. The agreement provides that·the seller 

agrees that "all actions or proceedings relating directly or 

ipdirectly hereto shall, at the optior:1 of Buyer, be litigated in 

cburts located within° New York State, and unless the defendants 

initiate the action the defendants cbnserit "to the jurisdiction 

and venue of any such court" in New York (see; Purchase 
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Agreement, § 27}. An additional seller addendum was entered into 

between the parties which added de.fend.ants Saye.rs ·construction 

LLG d/b/a .Sayer$ Construction and Power Sohi,tions Group LLC d/b/a 

Power Solu.tions G:roup as additional sellers. The addendum was 

signed by Mark Sa.Yers the owner of the o.:ciginal defendant and the 

owner of the additional sellers as well. Paragraph 1 of the 

addendum states that. "each.. Additio.nal Seller i$ fully .bound by 

aJl of tb,e terms, co.nditions, representations, warragtie~ cind 

covenants of the Agreement. The Purc.hase Ag.reeinent is fu.lly 

irtcorpo:r:ated int,.o this Addendum by re,fe:rence, and binds and 

inures to the benefit of each of the Parties" (id) .. 

The complaint alleges the. de·f.endapts breached the. agreements 

.. on November 2A, 2.02.1 and the plaintiff filed suit sho·rtly 

the.reafter a:lleging causes of act±on for ·breach: of contract and 

breach of a guaranty.. The def.enda.nt:s sayers C.oristruction LLC 

d/b/a Say.er$ Constructio.n :and Power Solutions G.roup L.LC d/b/a 

Pow·er Solutions Group have rnov.ed see.king to dii:;mi::H3 the complaj_nt 

on ·the· grounds they 'are not bound by the cla..use·s in the o:rig.1.nal 

agreement ·whereby the defendants consented b) juri.s,di~tion. in New 

York. Thei·efore·, they contend the complaint must ·be dismiss·t;:;d . 

. A.s noted the motion is opposed. 

Conclusions of Law 

A party may move to dismis$ a complaint on the grounds that 
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the court 1a.c:iks personal jur1sdictioh ov-e·r the defendant {CPtR 

§.3211 (:-a) ( 8) ) ~-

It is well settled that when a subsequent agreement 

incorpo.rate·s_ .all the te_rms of the 0.rigina.l ag_r·eeme,nt then. all the 

terms_ of the original ag.reement remain binding: on the parties 

(Interhatioria.i Techrtoiogies Marke.ting Inc., v. Verint Systems 

Ltd~, 157 F.S:upp3.d 352.. [S.D.N.Y. 2-016]}. In .P-axi. LLC v-. 

Shiseido Americas Corp., 636 F.Supp3d 27.5 [S.D.N,Y, 2009] the 

·court. held that an addendum to. a re-taile.r '.agreement that 

-contained a c.lause that _state.cl "all the._ ~:emaining covenants, 

terms and conditions of the Retailer Agreement remain in full 
. . . •' 

force and ef·fect" bound the parties to all the -i:.enm~ of "the 

original ret.aile.r agreement since such t.e_rms were all 

incorporated :i.nto t)l.e addendum. 

The cases c_i ted by the defendants do.-· not hQld .otherwise, 

New York Telephone Company v. Alvord & Swift, 49 AD2d 726, 372 

NYS2d 671 [1st Dept., 197..SJ merely held that where a coritr·a:ct 

specifically .d~es not incorporate p.rovis.ions :from an earlier 

contract then the parties are not bound by the provisions of the 

.e:arlie·r. cont.r act~ Again, Car-a vous anos v. Kinds County Hospital ,. 

22 Misc3d 1117(A), 880 't-'JYS2d 222 [SuprE;me Court Kings County 

zoq·g] heicf that incorporation cl·auses in a· construction 

sub_coritract bincl a subcontractor only .-rel~t.ing tp the- scope_ anct 

quality of work performed by the subcontractor (see, A.dams v. 
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Boston ·Pro·perties Ltd., Partnership, 41 AD3d ii2, 837 ·NYS2d "8:6 

[ pt Dept. , 2 00 7 ] ) . That case does not g.ove rn the facts of this 

case at all. CooperVisiori Inc., v. Intek Inteqration Tech Inc., 

7 Misc3d .592, 794 NYS2ci 812 Supreme Court Monroe County 20051 

held that a foru:n:i. selection clause contained in a software 

license· agreement wa:s not incorporated into .a new implementation 

ag;teerne11t. The court e:xp.la-ihed that the .language of the 

implementation agre_ernent ":did not, as a general matter,. expressly. 

ma.ke ec!,ch term of each writing a part of the other$ as if. 

included ther.einr and did. not, in specific 13.nd express term.sf 

make th,e f.brurn selectic,m c.laus.e in the scrftw.are licehs·e agree~ent 
. . . . . . 

a part of the implementation agreement. Each ag.ree:ment. se_.rved its 

own purpose and the-. .software l.icen~e. agreerne __ nt was. ref.erred to in 

the- implementation agreement qply for the p:lirpo·se of identifying 

what the entire agreement qf the parties consisted of, and wh.at 

was to "be done if a conflict :in s.ubjectrnatter:as bet~een. the 

separate agreements was discov.ere·c:t'' (id)". Thus,- this case me.rely 

.stands for the proposition; not relevant. he:t:'e, thqt a- subs_equent. 

agreeine·nt cannot. incorpo:rate terms of an. earlier a:greement where· 

such incorporation. is not express. 

As noted, in this c-ase, howev-er, ·fhe addendlirri ·clear:ly s-tate.s 

that the purchase. agreement .i;s fully in•corpora:ted into the. 

addendum. This means all claus·es iriclud1_ng the forurn selectio•n 

clause at:e legally contained in the adc;ie::ndum _a·s well. 
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Consequently, the moving defendants have likewise adopted the 

forum s1::lection clause of the purchase agreement. 

The ref ore, the rriovirig defendants are subject to the 

jurisdiction and ven'Ue of this court. 

Thus, th~ motion seeking to dismiss the complaint is denied. 

So ordered. 

DATED: May 16, 2022 
Brooklyn N.Y. 

ENTER: 

Hon~elsman 
JSC 
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