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Atan I.A.S Ten , Part 83 of the Supreme . 
Court of the Sta e ofNe\vYork,held in and 
for the County f Kings, at the Courthouse; 
~t 5;i~c Centw~1~'rooklyn, New York, on the 
~ day of lVI!, · 2022. 

PRESENT: HON. INGRIDJOSEPJ-1, J.S.C 
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF KINGS : 
--------. ----. ----------· ------------: ---· ---------. --------. - .--.X 
SHAJAHAN MOHAMMED, i 

Plaintift: 
~against-

DAVlD CHANG, 

: Defei1dant. 
---·--------------------· ----: ----·----------·----·------X 

I dex No: 524623/2019 

ECISION & ORDER 

Recitation, a:s requireµ by CPLR § 22l9(a), of the papers considered in the review of 

the defendant's motion. 

Papers , 
Notice of Motiqn and 
A ffidavits/Affi l'rilations Annexed ..................... , .. . 
Affirlnation in <;)pposition Papers ....................... , 
Reply to Oppos}tion Papers .. , ........ , ..................... . 

16-Jl 
3-44 
6 

0 .. 

Upon theforegoing pa!(iers, Defendant, David Chang("Defe dant"), moves (MS#2) 

pursuant to CPLR § 3212 for a:n order granting defendant summary. udgment dismissingthe 

corn plaint of Plaintiff, Shajah~ Mohammed ('"Plaintiff') on the gro nds that Plaintiffdid not 

sustain a ''serious injury'' undir Insurance Law § 5l02{d). 

Plaintiff commenced t~ is action to recover d arriages for pets naJ injuries he allegedly 

sustained from a. motor yehic1¢. accident that occured on July 25, 20 9 at or near the intetsectiort 
. I . . . . . 

! 
of Berry Street andNorth 3td $treet in Brooklyn; New York. 

I . 

l 
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In support ofhis motio~, Defendant submitted the afftrmedr portoforthopediSt, DanaA. 

Manrior, M.D. ("Dr. Manno!"'),! dated February 25, 2021. After cond cting_ a physical 

exain iriation of the plaintiff us i ~g a hand -held goniometer and rev i ei.; i ng the plaintiffs med ica I 

records, Dr; Mannot opined th4t the plaintiff exhibited full 1·anges o motion i11 his cervical spine, 

thoracic spine, lumbar spine, bjlateralshoulders, bilateral elbowsaan bilateral knees. Dr, Mannor 

further opined that the sprains ~ndstrains at Plaintiff's cetvical spin , thoracic spine, lumbar 

spine, bilateral shoulder, left !.::lbow and bilateral knee have been res lved. 

In opposition, Plaintiff~ubmitted an affirination by his treati g physician, Shouhei 

Yamagami, D.0. (''Or. Yamag~mi''). In Dr. Ymnagami;s affirmation, he opined that after 
I 

performing a series of range of motion tests using a hm1d-held goni meter, he found that plaintiff 

had limitations in mobility, sp1cifically limited ranges of motion inf oth his cervical and lumbar 

spine, his Jeff shoulder and his! left knee. Di-; Yamagami further opinld.that Plaintiff's injuries are 

pe'.manent, that Plmntiff ~ill likely never regain full ranges ofmoti n of his cervical at1d lu1'1bar 

spmes.and that Plamuff's mJuries are brought about by the subJect c01dent. Add1tlonally, 

Plaintiff submitted a sworn afljirmation by the radiologist Narayan . Paruchuri, M.D. ("Dr, 
I . 

Paruchuri"). In his affirmation'., he stated that he was the physician ho read and irttetpreted the 
i 

MRI films of Plaintiff's luinbir and cervical spine, and subsequent! .. prepared the MRI reports 

stating that Plaintiff has bulge~ and herniations in his lumbar and cJrvical spine. 

As a thresho Id matter in personal injury act ions i nvo Iv ing aJ automob i I e accident, a 
: I 

p la.inti ff is ''required to plead fnd prove that he or she sustained a ' rious irtJ ury' as defined in 

the N o-F au It Law" ( Vt:m Noshfand v. Froehlich, 44 AD2d 54, 59 [2 Dept 2007]; Zecca v. 

Riccarde!I i, 2 93 A 02d 31; 3 3 l[2d Dep(2 002]; NY IL § 5 102( d}). Ui der NYlL §5 J 02( d), a 
I 
,'. 

2 
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"serious injury'' is defined as o~e which resolts in signitiq.nt disfigu ement, permanent loss of 

ose of a body organ, member, ttmction or system, permanent cmiseq ential limitation of use of a 

body organ or member, signifidant limitation of use ofa body foncti nor system Or a medically 

determined injury; rn· impaihne'nt of anon-permanent nature which reventsthe injured person 

from perfoi·ining substantially hll of the material acts which constitu e such person's usual and 
. . I 

custoinary daily activities, for n:ot less than ninety days duritig the on hundred eighty days 

immediate I y fo l\owi ng theocc~rrence of the in j u,y or irnpait\nent ( e.sci v. Rdniane!li, 7 4 AD3 d 

765,767 [2d Dept 201 O]; Obef:/yv. Bangs Ambulance jilc., 96 NY2 295, 298 [2d Dept 200 l]). 

,;Adefendant can establish that the plaintiff's injuries are not seriouswithin the meaning 
; 

of the Insurance Law §5102(d) by submitting theaffidavitsor affit ations of medical experts 
~ 

who examined the plaintiffa119 conclude that no objective nkdical llldings support the_ plaintiffs 

claim" (Nuffez v Teel, 162 AD~d l 05 8,, l 059 [2d Dept 2018]; Gross ,an v, Tf'right, 268 AD2d 79, 

83 {2d Dept 1999]). The thresl)old q~1estion in determining a summ ryjudgment motion on the 
j . 

issue of serious injury focuses]on the sufficiency of the movingpap rs. The proponentof a 

motion for summary judgmen{ must make a priliiaj(lcie showing o entitlement to judgment as a 
;-

matter of la\V, tendering sufficf ent evidence to show the absenc:e of ny material issue of fact ahd 

the right tojudgment as a matter of law (Trustee.s· of Columbia Uni\ in the City ofN.Y. v. 

D 'Agostino Supe'rinarkets, Inq., 36 NY3d 69, 73 [2020]; Xiang Fu e v. Troon Mgt., Inc., 34 

NY3d 167, l 75. [20!9J; Alvar1zv; Prospect HoJpital,.68NY2d 320 [1986]). Once this showing 

has been made,.the burden sh(fts to the.party opposing the moticm . r suminaryjudgmentto 
:-
1 

produce evidendary proof in ~d1i1issible form sufficient to establish the existence of material 

iSSues of fact which require a l,ial of the acti.on (Deutsche Bank Nd /. 1h,sl Co .. v. Brewton; 14 Z 
I 

.3 
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AD3d 683,685 [2d Dept2016J; Zuckerman 1; City ofNew York, 49 ,'Y2d 557,562 [1980]). A 

medical affirmation t11' affidavifwhichis based on a physician's pers nal exainiliation and 
. ' 

observations ofthe plaititiff, is [an acceptable ornthod to provide a do tor's opinion regarding the 

existence and extent of a plaint~fCs serious injury (0 'Sulliva,1 v. Atri 1111 Btis Co., 246 A 02d 418 

[1st Dept 1998]). 

Here, the defendant ha~ met hisprimafacie burden of sho\.vi g that Plaintiff has not 

5Listained a serious injury with In the m~ahing of Ilisurance Law § 51 2(d) as a result of the 

subject accident(Vlachosv. N¢w YorkCity Tr.Auth, l39AD3d 938. 939 [2d Dept2016]; Toure 

v. Avis Renl A Car Sys,, 98 NY~d 345 [2002]). In opposition, lrnwev r, the plaintiff raised a 
i 

triable issue of fact as to whet~er he sustained a serious injury throu h the affirmed report of his 

treating physician. 

. '. . 

Accordihgly, after oral!argument and a review o:fthe submited documents, the Court 

finds that the defendant's motipn for sum,nary judgment is denied a there are issues of fact 

present warranting a trial. 

Issues not addressed aiie either moot or without merit. . i . . . . 

This constitutes the D~cision and Order of the Court. 
i 

4 

D JOSEPH, J.S£. 
· H n. I rid Joseph 
S1,1p eme Court Justice 
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