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NYSCEF DOC. NO. 47

pursuant to CPLR § 3212 for an arder granting defendant summary |

complaint of Plainfiff, Sha]_aha;.Mohammed (“Plainliff) on the gro

Atan LA.S Terrh, Part 83 of the Supreme
Court of the State‘'of New.York, held in and
for the County df Kings, at the Courthouse,

at C iéﬁ_i,c Center;

Brooklyn, New York, on the

_ 5" day o["__"W_\.?ﬂ-fZ 2022,

PRESENT: HON. INGRID.JOSEPH, J.S.C
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS ‘

SHAJAHAN MOHAMMED, |

Plaintiff;
“-against-

DAVID CHANG,

Defendant.

X .

Index No: 524623/2019

DECISION & ORDER

Recitation, as req_u'ireid. by CPLR § 2211'9(:3)',..01'-t'he papersiconsidered in the review of

the defendant’s motion.

DPapers NYSCEE Nos.
Net_icc"of'MQticén' and

Affidavits/Affirmations Annexed.........c.o..... e 2631
Affirination in Opposition Papers. i 33 —44

Reply to Opposition PApers.........rirniceonenerias 46

Upon the foregoing paéers, Defendant, David Chang (“Defe

sustain a “serious 'inj_ury”'undcfr Insurance Law § 5102(d).
Piaintiff commenced. th is action fo recover damages for pers
sustained from a.motor vehicle accident that ccoured on July 25,20

of Berry Street and North 3rd ZS_t'rce’t_in Brooklyh, New York.
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adant™), moves (MS#2)
udgment dismissing the

unds that Plaintiff did not

ohal injuries he allegedly

|9 at or near the intetsection
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In suppert of his motibrif, Defendant submitted the affirmed 16

exainination-of the plaint ff usiing.'a hand-held goniometer and reviey

records, Dr. Mannor opined that the plaintiff exhibited full ranges of

furthier opinied that the sprains fanr_:l___strains at Plaintiff’s cervical sping

port of orthopedist, DanaA.

Mantior, M.D. (“Dt. M annol“’),;dated Febroary 25, 2021, After condiicting a physi"cal

/ing the plaintiff’s medical

motion in his-cervical spine,

‘thoracic $pine, lumbar spine, bilateral'_shou_lde_rs', bilateral elbows-and bilateral knees. Dr, Mannor

, thoracic spine, lumbar

spine, bilateral shoulder, left {.:l:bow and bilateral knee have been resolved.

In opposition, Plainti'ﬂ’és_ubmit_'ted.an affirmation by his treating physician,..Shouhei

Yamagami, D,O. (“Dr. Ya_ma_'gezimi”). In Dr. Yamagami’s affirmation,

performing a series of range of motion tests usifig a hand-held gonid

he opined that after

meter, he found that plaintiff’

had limitations in mobility, spej;c ifically limited ranges of motion in both his cervical and lombar

spine, his left shoulder and ]llS left knee. Dr: Yamagami further opingd that Plaintift’s injuries are

permanent, that Plaintiff wilf iik‘e ly nevet regain full ranges of motign of his cervical and lumbar

spines-and that Plaintift’s inj'lui‘ies are brought about by the subject aceident. Additionalty,

Plaintiff submitted a sworn afﬁirm’ation by the radiologist Narayan B

. Paruchuri, M.D. (“Dr.

Patuchuri”). In his a[’]‘"lrmatiOré,_ he stated that he was the physician who read and interpreted the

H

MR films of Plaintiff”s [umbér and cervical spine, and subsequently prepared the MRI reports.

As 2 threshold matter in personal injury actions involving an

stating that Plaintiff has bu!gefs and herniations. in his lumbar and cervical spine.-

dutomabile dccident, 4

plaintiff is “required to plead and prove that he or she sustained a ‘setious injury”.as defined in

the'No-Fault Law” (Van Nostrand v. Froehlich, 44 AD2d 54, 59 [2¢

Dept 2007]; Zecca v.

Riccardelli, 293 AD2d 31,3 3[2d Dept 2002]; NYIL §5102(d)). Uilder NYIL §5102(d), a
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determined injury, of impaifme&t of a non-permanent nature which p

sgerious. injury” is defiried as one which results in significant disfigus

ement, permanent foss of

use of a body organ, member, function or system, permanent cofisequential limitation of use of a

bedy organ or member, sign'iﬁciant limitation of use of a-bedy funetid

from performing substantially 'éill__of the material acts which constitug

customary daily activities for ni‘ot less than ninety days during theon

n or systemn or a medically
revents the injured person
e such person's usual and

E hundred eighty days

immediately following the 'occiurrence of the injury or impairment (Nesci v. Rorianelli, 74 AD3d

765, 767 [2d Dept 2010;. Obe%ly‘_ v: Bangs Ambulance Inc., 96 NY2d

"A defendant can 'estab:lish that the plainiiff's injuries are not

H

of the Insurance Law §5 102(_dj by submitting the affidavits.or affien

295, 298 [2d Dept.2001)).
sérious within the meaning

ations of medical experts

who examined the plaintiff-and conclude that no objective medical findings support the plaintiff's

claim" (Vuficz v Teel, 162 ADS:d 1058, 1059 {2d Dept 2018}, Grossiian v: Wright, 268 AD2d 79,

83 [2d Dept 19997). The;_thi‘esl;old question in determininig a summagry judgment motion on the

issue of serious injury focusesion the sufficiency of the moving papers. The proponent:of 4

motion for summary judgment must make a prima facie showing of

entitlement to judgment as a

matier of Ea\v,.-tendering'-sufﬁcjent-e-videHCe to show the absence.of any material issue of fact and

the right to judgment as:a matf;er'-'of law (Trustees of Columbia Univ

in the City of NY. v,

D’Agostino Szgoe.if"m__a}*kets,_Imé’., 36 N'Y3d 69, 73 [2020]; Xiang Fu He v. Troon Mgt., Inc., 34

NY3d 167, 175 [2019]; A.-'varéz.'v; Prospect Hospital, 68 NY2d 320{[1986]). Once this showing

has been made, tite burden -shiiﬁs 1o the party opposing the motion fpr summary judgment to

produce evidentiary proofin efidmis_sib'lc form sufficient to establishithe existence of material

issues of fact which require a it_rial.-o_ fthe action (Deutsche Bank Nayl. Trust Co. v. Bréwton, 142
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;

AD3d 683, 685 [2d Dept 201 6] Zuckerman v City of New York, 49 NY2d 557, 562 [1980]). A

medical affirmation or affidavit which is based ona physician’s personal examination and

5

observations of the plaintiff, is an acceptable method to provide a do

;

[1st Dept-1998]).

btor’s opinion regarding the

-existence and extent.of a-pla'int;i'ff’_s_ serious injury (Q Sullivar v. Atrium Biis Co., 246 AD2d 418

Here, the defendant ha_sf et his prima facie burden of showing that Plaintiff has'not

sustained.a serious injury wit_hiin the meaning of Insurance Law § 51
subject accident (Viachos v. New York City Tr-Aush., 139 AD3d 938
. Avis Rent A Car Sys., 98 NYQd 345 [2002]). In opposition, howey
triable issue of fact as to Whetéer‘ he sustaineéd a serious injury throu
treating physician. |

Accordingly, aft’ér-oral%argum‘em and a feview-of the submit
finds that the defendant’s m‘otiéo’n for summary judgmient is denied a
present warranting a trial. s

fssues not addressed aiée.-"éit'her moot or without merit.

This constitutes the D_.eic'ision and Order of the Court.

02(d).as d result of the
939 [2d Dept 2016]; Toure
er, the plaintiff raised a

5h the affirmed report of his

ted documents, the Court,

5 there are issues of fact

Supreme Court Justice

ENTHR
HON. INGRID JOSEPH, J.S.C.
" Hdn. Ingrid Joseph
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