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S{JPREME°= COURT OF THE STATE ().F NtW YORK 

COUNTY OF KINGS : CIVIL TERM: COMMERCIAL PART 8 

------------ .-- -------------------~------x 
RALPH KRIEGER, Decision and Orq.er 

Plaintiff, 
Index N.o. 532982/2021 

-against-

.DANIEL EbRl a/lda DANNY·. ·:,EDRI a/k/~ DANNY .ADRI 
afk/a. SHAY EDRI a/k/a SHAY ADRI, MUSTARD .PANINI 
BAR, I.NC. and t-1USTAR.D PANINI BAR a/k/a 
MUSTARD PANINT BAR SI, 

Defendant, 

-:-and"""' 

DERK CORP. d/b/a MUSTA~~ PANINI ~AR, 
N omina 1 D_e.:f enda_nt, 

.- ·-- . --- ---------. -- .------. -- ------ ------- ·_x 

Juhe· 15, 20'2-2 

The defendant Musta.rd P.at1ini a,_ar SI _[hereina{ter 'M:Lis:taro. 

SI'] ha.s moved see.king to dismiss the complaint pursuant to CPLR 

§-3211 on the -grounds it .fails to st.ate any c;:a;use o.f .action. T-h~ 

plaintiff has opposed the motion. Papers: wer.e submitted by the 

parties and ·after reviewing ·all the· argtiments this• court now 

makes the fo-l"lo'4ing dete·rfuiriation--. 

According to the Complaint thEl plaintiff Ralph Krieger and 

defendant Daniel Edri ·fo-rrried Derk Corp._, on March 13, 20,2.-1-. E"-~-ch 

was a fifty _percertt owner of the corpor:ation. The Complaint 

alleges th~t .Edri applied for a lqan without .informing Krieger, 

so:ld assets of Derk without. com,pensating Krieger ::and ·used the 

assets of Derk for his own personal use. Concerning .Mustard SI 

the Complaint alleg·es. that Edri essent.iarly used Derk funds for 

the benefit of· MU:sta-:td SI. Thus,· Paragraph 33 cYf the Compia:int 

asserts that upon information and belief "Edri used Derk's assets 
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ahd funds to ·purchase inventory fo-r the 'benefit of defendant 

Mustard. SI'' (-id) ._ Paragrt:i.ph .3.4 a.s._serts; that 1.1poh informa,_tion and 

.belief wEdri used Derk assets and funds for the benefit of· 

defenqant Mustardt. Inc·~" (id_)" and ·Paragraph 3"'5, asserts th.at upon 

information and belief "Edri used Derk assets and fupds for the 

benefit of de·fendant Mustard ST" {id). Furth-er, Paragraph 45 

assert$., upon inJormation and belief that Edri maintained . an 

interest in Mustard Inc. , and/ or Mustard .ST. Thus, the fifth a_nd 

s.ixtb .causes of . ~ct.ion of the CoII1pl.~int s~ek t:Taim·s for unjust 

enrichm~nt again.st Mustard Inc., _(Count Five). and Mustard SI 

(Count Six) . Thus, Par.agraph 107 of the Complaint alleges tha·t 

"upon inf o:rmation and '·be-lief, Mustard I.nc... rec·e·i ved inventory 

and/or a::,sets from Derk at no cost .as a result of Edri' s actions" 

( id} and Pat·agraph 110 o·.f the Complaint alleg,es th.at· "upon 

inform,ation ,a-nd b.e:iief, Must.ard SI received iriv·ento-.ty and/or 

a 9sets from.Derk at no cost as a result of Edri's actions" (id). 

-Furthe:r, the. seventh cause o·f act.ion se.ek_s con.version q.ntj 

.Parag_raph 1_15 as.se.rts t_l:lat ~'upon irJ._forrna,tioh ahd belief, Mustard, 

Ihc. and Mustard SI were provided invent.pry at the expense of 

.P.ia:int.iff a:s. the funds: used to pt1:i;:chase· the invento"z'.Y was- taken 

from the Derk bank aco.ount" .(id) . 

Musta-rd SI has no·w :tnoved s·eeking to dismiss the causes .qf 

a¢tion as=serted against i.t pn the grounds _it has .rio bu_sines-s 

de:alings whatsoever with the plaintiff or Mustard. Tnc. _, and has 
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no involvement in any of the claims giving rise to the causes of 

action at all. As noted, the motion is opposed. 

Conclusions of Law 
It is we11 settled that upon a motion to dismiss the court 

must determine; accepting the allegations of the complaint as 

true, whether the party can succeec:i upon any reasonable view of 

those facts (Struian v. Kaufman & Kahn, LLP, 168 AD3d 1114, 93 

NYS3d 334 [2d Oept.; 2019]). Further, all the allegations in the 

complaint are deemed true and all reasonable infererides may be 

drawn in favor of the plaintiff (Weiss v. Lowenberg, 95 AD3d 40S, 

944 NYS2d 27 [ pt Dept., 2012]) . Whether the complaint will 

later survive a motion for summary judgment, or whether the 

plaintiff will ultimately be able tb prove its claims, of course, 

plays rio part in the determination of a pre-discovery CPLR §3211 

motion to dismiss (see, Moskowitz v. Masliansky, 198 AD3d 637, 

155 NYS3d 414 [2021]). 

To succeed upon a claim.of unjust enrichment the plaintiff 

must demonstrate that another pc1rty was enriched, at the 

plaintiff's expense and that it is against equity and good 

conscious to allow the other party to retain what is sought to be 

recovereq. (Mandarin Trading Ltd., v. Wildenstein, 16 NY3d 173, 

919 NYS2d 465 [2Dll]). 

The Complaint alleges that the defendant Daniel Edri was 

affiliated with Mustard SI to support allegations of unjust 
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.enrichment. In ·opposition David Adri the prin:G.ipa.l •q.gent o:f 

Mustard SI a·s.sert.s that. •Mustard SI maintained no c.ontracts wit.h 

the plaintiff or Derk Corp. However, the allegations ar·e not 

.contractual at al.i. Further, Mr .. Adri does st.ate that he did 11ot 

''purchase, exercise ownership over, or use any assets from the 

Plaintiff o·r any other- Defendartts:" .(see., _.Affidavit of David Adri, 

IJ[ 10) howeve:r, the.- a,f fidavit pj:ov-ides no inforrnatioh .. whether 

defendant Ed:ri maintained any ownership in Mustard SI. Thus, 

Adri's denia-1 of any connection withthi$ law.suit i$ ineie1y a, 

f·~ctual dispute which is not a firm basis upon which to o.ismis.s 

the .lawsuit. 

°Thus, the Complaint alleges th.atEdri moved assets from Derk 

Corp., to Mu.stard SI. Whether Mustard SI has any connection ~o 

this ·1a·wsui t .requires discove·ry. A.t th·is junc:ture the court 

cannot conclude th.ere are no• quest-ions of fact that require 

further analysis and discovery. Therefore1 the motion ~e,eking to 

.dismiss the uhj ust enr.ichment caus.e.s qf· ... actiop-s is clenied. 

Turning to the cl.a.im for conversion, it is well settled that 

to est:ablish a claim for convers1on the party .must show the legal 

-r·ight to an. identifiab.l·e item or it:erns ~n¢1. tha.t, th~ otller· party 

h.as exercised unauthorized ce.ntrol and ownership ove.r the. items 

(Fi-oreri.ti v. Central Emergency Physic.ians, PLLC, .305 Ab2d. 4"53, 

762 NYS2d. 402 12d Dept., 2003]). As the Cou.rt ol Appe.a-1s 

explained "a conversion takes place when someone, intentionally 
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and without authority, assumes or exercises control over personal 

property belonging to someone else, interfering with that 

person's right of possession ... Two key elements of conversion are 

(1) plaintiff's possessory right or interest iri the 

property ... and (2) defendant's dominion over the property or 

interference wi.th it, in derogation of plaintiff's rights" (see, 

Colavito v~ New York Organ Donor Network Inc., 8 NY3d 43, 827 

NYS2d 96 [2006]). Therefore, where a defendant "interfered with 

plaintiff's right to possess the property" (Hillcrest Homes, LLC 

v. Albion Mobile Homes. Inc., 117 AD3d 1434; 984 NYS2d 755 [4 th 

Dept., 2014]) a conversion has occurred. The plaintiff has 

adequately presented claims for conversion. Consequently; the 

motion seeking to dismiss this cause of action is denied. 

Therefore, the motion seeking to dismiss is denied. 

So ordered. 

DATED: June 15, 2022 
Brooklyn N.Y. 

ENTER: 

. . . ~ 
Hon. Leon Ruchelsman 
JSC 
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