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At an IAS Term, Part 81 of the Supreme
Court of the State of New York, held in and
for the County of Kings, at the Courthouse, at
360 Adams Street, Brooklyn, New York, on
the 23" day of June, 2022.

PRESENT:
HON. CARL J. LANDICINO,
Justice. -

MAIN STREET MERCHANT SERVICES INC. Index No. 512368/2021

Plaintiff,

-against- DECISION AND ORDER

A. RUBIO DELIVERY CORP., JESUS MARIA 25 :
DELIVERY, CORP AND ANTONIO G RUBIO, Motion Sequence #2

Defendants.
X
Recitation, as required by CPLR 2219(a), of the papers considered in the review of this motion:

Papers Numbered (NYSCEF) .
Notice of Motion/Cross Motion and B

Affidavits (Affirmations) Annexed ........cccccoeeeiiieeiiiiieenicciee e 59-70,
Opposing Affidavits (Affirmations)..........ccoeeeccenriirienienneeneenreenneenens 72-82,
Reply Affidavits (Affirmations) ......ccccoccevveerinienrieeceeneecese e seeiens
Memorandum of Law ........................ e e 83

After a review of the papers and oral argument, the Court finds as follows:

The Plaintiff, Main Street Merchant Services, Inc. (hereinafter the “Plaintiff””) has initiated
this action as against Defendants A. Rubio Delivery Corp., Jesus Maria 25 Delivery Corp. and
Antonio G. Rubio (hereinafter referred collectively as the “Defendants™). The Complaint raises
causes of action for breach of contract, personal guarantee, and unjust enrichment. On July 2, 2021,
a Judgment for the sum of $15,810.80 was issued by the Kings’ County Clerk, Nancy J. Sunshine
in favor of the Plaintiff and against the Defendants.

Defendant Jesus Maria 25 Delivery Corp. (hereinafter “Jesus Maria”) now moves (motion

sequence #2) for an Order to be issued to “(1) Quash Service of Process (2) Vacate Default Final
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on behalf of JESUS MARIA 25 DELIVERY, CORP., nor on behalf of the owners or officers of
the corporation. I admit that I submitted an application to MAIN STREET MERCHANT
SERVICES, INC. on or about March 22, 2021 without the knowledge of or authority of JESUS
MARIA 25 DELIVERY, CORP., its owners or officers of the corporation.” (See Sworﬁ Affidavit
of Antonio G. Rubio, NYSCEF Document 72, Paragraphs 3 to 5). Additionally, Plaintiff relies on
Articles of Incorporation for Jesus Maria 25 D‘elivery, Corp. to show that Rubio has an interest in
the company. The Court notes that this document is not certified and the address listed is not the
service address. Therefore, there is a question as to whether Mr. Rubio had the authority to sign
an agreement on behalf of Jesus Maria. Accordingly, the Court finds that Defendant Jesus Maria

has provided a meritorious defense and the default judgment as against Jesus Maria is vacated.

Based on the foregoing, it is hereby ORDERED as follows:

Defendant Jesus Maria’s motion (motion sequence #2) is granted, the money judgment dated July
2, 2021 is hereby vacated, all stays, restraints, and attachments in relation to this proceeding are
lifted, and the Defendant’s time to Answer is extended for the period of 45 days from service of a
copy of this Decision and Order with notice of entry. Defendant Jesus Maria may settle an Order

to include the release of held funds.

The foregoing constitutes the Decision and Order of the Court.

ENTER:

—
4 2 arl J. Landicino, J.S.C. .
[* 4] - 7




