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NYSCEF DOC. NO. 80

Atan LA.S Term, Part 83 of the Supreme
Court'of the State of New York, held in and
for the County of Kings, at the Courthouse,
at Civic Center, Brooklyn, New York, on the
27 day of _ Lune, 2022.

PRESENT: HON. INGRID.JOSEPH, 1.8.C
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

SMILEN REALTY 155 LLC, Index No.: 522707/2019
Plaintiff,
' DECISION & ORDER.
“against-
GANNA FEDOROVA and PETER JONES,
Defendants.

Recitation, as required by CPLR § 2219(a), of the papers

the defendants’ motion.

Papers N
Order to Show Cause and

Affidavits/Affirmations Annexed......cooccvveiciinnn. 59
Affirmation in Qpposition Papers.........cccvvevernee 79
Reply to Opposition Papers.......covurmvmvenrerinenans 77

Upon the foregoing papers, Defendants, Ganna Fedorova (“M
Jones (“Mr. Jones™), move (MS#1) for an order pursaant to CPLR § 3
summary judgment against Plaintiff; Smilen Realty 155 LLC (*Smile
Smilen’s causes of action.

The landlord, Smilen commenced this action seeking to corre

tenants, Ms. Fedorova and Mr. fones’ Renewal Lease, dated April 16

ronsidered in the review of

NYSCEF Nos.

-68.
75

s. Fedorova’yand Peter
4212 granting pariial

n”) dismissing all of

ct a typographical error! in

2019 (“Renewal Lease™)

! Reforming the Renewal Lease to.reflect monthly rent in the amount'of $2.148.76 land the preferential rent in the

amount of $1,800,00 instead of llie Renewal l.ease’s currént monthly rentof §1,11
1
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‘mistake and.unilateral mistake and for an award of legal fees?,

for 155 Hancock Street, Apt, 5A, Brooklyn, New Yark 11216 (*Apart

ment 5A™), due to mutval

In support of their motioh, Ms. Fedorova and Mr. Jones submitted a-copy of the Renewal

Lease, which was si g_nc'd.by both the tenants and the landlord. The Renewal Lease indicated two

options to renew the lease®. The tenants selected the option that provided for a renewal term of

two (2) years, which would commenee on August 1, 2019 and termin
monthly rent.of $1,1 10.65. In addition, the. Renewal Lease spe_c-i'f.'lcall

binding lease renewal when signed by the owner and returned to the t

ate.on July 31,2021, ata
v stated that it became.a

enants. Furthermore,.an

affidavit executed by Ms. Fedorova was submitted wherein she stated among other things that

prior to receiving thé. Renewal Lease, neither she nor Mr. Jones had a
Sinilen concerning the terms of the Renewal Lease, that nothing in th
to. them as an errorand that they were under the impression that the R
terms Smilen intended to offer for renewing their original lease.

In opposition, Smilen submitted the apartrment lease: for Apart
lease was from-August 1, 2018 to July 31, 2049 (“Original Leasc™). ]

among other things that the monthly rent for Ms. Fedorova and Mr. J

hy communication with
e Renewal Lease stood out

enewal Lease embodied the

ment 5A, the term of said
ke Original Lease stated

ones shall be $2,117.00,

however, they would be charged a preferential rent-of $1,800.00 for that term. In addition,

Smilen submitted a copy of the Renewal Lease for Apartment 4A, dated June 18,2019

(“Apartment 4A’s Renewal Lease™). Apartment 4A’s Renewal Lease

was foraiwo (2) yeats,

with the term commencing on October 1, 2019 and terminating on September 30, 2021, ata

monthly rent of $1,110.65. Furtherinore, Smilen submits the affidavit of Austin Benscher (“Mr..

Benscher’), an employee of J. Wasser & Co., the corporate managing agent of Smilen. M.

? [-an amount to be deterimined at trial, bul in no event less than $10,000.00

3 The first option was fora renewal term of one (1) year-at'a monthly rent of $1,09p.81 and the second oplion was

for a renewal term of (2) years at a monthly rent of $1,110.65.
2:
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his affidavit that around the time the Renewal Lease for Apattment 54

Co. switched their computer-software for managing buildings and as

-amount for Apartment 4A was mistakenly enteréd into the informatiol

that on September 9, 2019, upon rioticing a typographical error inthe
other representatives of Smilen communicated the error to Ms. Fedor
attempt to get them to sign a “corrected” renewal lease, however, as 0
Benscher’s affidavit on-January 1, 2022, the tenants have not -si_g_ned
lease.

On a motion for summary judgment, the moving party must “i

of entitlement to judgment ds a matter of law, tendering sufficient evi

absence of any material issues of fact” (Xiang Fu He v Troon Mgt., I

£2019), quoting Alvarez v Prospect Hosp., 68 NY2d 320.[1986]; seed
Univ. Med, Cir., 64 NY2d 831 [1985]; Zuckerman v City of New: York]
order for the court to grant summary judgment it must clearly appear
is presented (see Miceli v Pirex Corp., 84 AD2d 562 [2d Dept 1981];

Garlock, 23 AD2d 943 [3d Dept 19657]).

I NDEX NO. 522707/2019

RECEI VED NYSCEF:

\ was created, J. Wasser &
1 result, the'monthly rent
1. for Apartment 5A, and
Renewal Lease, he and
vva and Mr. Jones in an
f'the execution of Mr.

the “corrected® renewal

make a prima facie showing

dence to demonstrate the

c., 34 NY3d 167, 175

tso -Wz‘negnad v New York
49NY2d 557 [1980]). In

that no triable issue of fact

‘see also Moskowiiz v

It is-well settled that “a writtén agreement that is complete, clear and unambiguous on it§

face must be enforced according to the plain meaning of its ferms™ (G
Records, 98 NY2d 562, 569 [2002]). The terms-of a contract'is unam}
uses has a definite and precise meaning, unattended by danger of miss
the agreeinent itself, and concerning which there is no reasonable bas
opifion (Fernandez v. Price, 63 AD3d 672,275 [2d Dept 2009]; sec .

Ami., 46 NY2d 351, 355 [1978]). “The construction and interpretation

753
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niguous if the language it
conception in the purport of
is for a difference of

Breed v. Insurance Co of N.

of an unambiguous written

07/ 01/ 2022



NYSCEF DOC. NO. 80

[* 4]

contract is an issue of law within the province of the court, as is the it
writing is ambiguous.in the first instance. [f the language is free from

may bé determined as a matter of law on the basis of the writing alon

1quiry of whether the
ambiguity, its meaning

e without resort te extrinsic

evidence” (Law Offs. of J. Stewart Moore; P.C. v. Trent, 124 AD3d 603 [2d Dept 2015]).

Procedurally, there.is a “heavy presumption that a deliberately
written instrument [manifests] thetrue intention of the parties™ (Back
Quilting Co., 46 NY2d 211,219 [1797-8]_) and a correspondingly high-
required to.overcome that presumption (/d., at 21 9-220). Reformation
the purpose-of alleviating a hard or oppressive bargain” (/d.). Under |

who signs a document is, absent fraud. or other wrongful act of the otl

- prepared and executed

er Mgt. Corp. v. Acine.
seder of evidence is

1 slrould hot be “granted for
ong accepted pril1cip'les.one

her contracting party, bound

by its.contents (Florence v Merchants Cent. Alarm Co., 51 NY2d 793, 795 [1980]). An action fo

reform a written-agreement rests upon the theory that the parties cam

s to an understanding, but in

reducing it to writing, through mutual mistake, or through mistake on oii¢ side and fraud on the

other, omitted some provision agreed upon, oi-inserted one not agreed upon. The ob_j'ect_ of such

an action is to so change the instrument, as written to conform it to th
inserting the provision omitted, or striking out the one inserted by mu
may not be granted upon a probability nor even upon a mére prepoid
only upon a certainty of error. A mere claim of mutual mistake does 1
there is no evidence sufficient to raise the issue of mutual mistake, it’
plaintiff at a trial cannot meet the standard 'of proofrequired to warra
reformation.

Ultimately, the proponent of reformation based on mutual mis

particulars of the actual agreement intended by the parties, based on'1

¢ agreement, as made, by
tual mistake. Reformation
srance of evidence, but

ot establish the fact. Where
becomes evident that the

nt the equitable relief of

take must demonstrate the

he particularized allegations
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Acme Quiliing Co., 46 NY2d 211, 220 [1978)). Here, Defendants hav

bitden of showing that there was no mutual ntistake as based on Ms.
to the execution of the Renewal Lease 5_y both the tenants and the lan
negotiations or discussions regarding the térms of the lease renewal. |
failed to rebut Ms. Fedorova’s allegations and has therefore failed 1o ¢
tending to show that the Renewal Lease was executed by the parties U
Additionally, the record indicates Smilen initially sent Ms. Fedorova
Lease and subsequently countersigried it before sending it back again
such the doctrine of mutual mistake may riot be‘invoked by a party to

its own negligence (Da Sifva v Musso, 53 NY2d 543 [1981]).

in the complaint (Chimart Assoc. v Paul, 66 NY2d 570, 574 [1986]; Greorge Backer Mgf Corp. v

e met their prima Jacie
Fedorova’s affidavit, prior
dlord, there were fio
11.0pp'o’siti0n’, Smilen has
sstablish any evidence
nder-the mistake of fact.
and Mr. Jones the Renewal
to the tenants again. As

avoid the consequences of

Here, given that the parties have never reached an oral agreement as to the terms of the

Renewal Lease and that the terms of said lease were clear and unanib

determined as a matter of law on the basis of the writing alone withoy

iguous, the terms'may be

it resorting to extrinsic

evidence. While Defendants were informed of the error two months ipto the térm the Renewal

Lease took into effect, and should have on good conscious reformed

Lease to mirror the terms of the Origin‘al'Lease,_ it:-is undisputed that {

hée tefms of the-Renewal

he error in the drafting of

the Renewal Lease was solely based on the negligence.on the part of the landlord and not of the

part of the tenants. Thus, the doctrine of mutual mistake cannot be inyoked to allow for

reformation.

Moteover, a bare claim of unilateral mistake by plaintiff, unsypported by legally

sufficient allegations of fraud on the part of defendants, does not state a cause of action for

reformation (see Backer Mgt. Corp. v Acine-Quiliing Co., 46 NY2d 2
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Plaintiff 11iere'l_y alleged that Defendant concealed knowledge of a lower tent in the Renewal

Lease. Thus, the unilateral mistake of Smitel is not sufficient to invoke reformation (Curtis v

Albee, 167 NY 360, 365 [1901]).

Accordingly, after oral argument and a review of the submitted documents, the Court

finds that Defendants’ motion for summary judgment dismissing Plaintiff’s fitst and second

causes of action is granted.-
Issues not addressed are-either moot or witheut merit.

This constitutes the Decision and Order of the Court.

ENTER

HON. [NGRID JOSEFPH, J.8.C,
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