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At an LA,STer , Part 83 of the Supreme 
Court oftheStat ofNew York, held in and 
for the County o Kings, arthe Courthouse, 
at Civic Center, rooklyn, New York, on the 
~yof Ut.\€ 2022. 

PRESENT: HON. INGRfD JOSEPH, J,S.C 
SUPREME COURT OFTJ-IE STATE OF NEW YORK 
COUNTYOF KINGS 
----------. ----. -- .-----.. -----------. ---------. - .. -----. ---------X 
SMILEN REALTY 155 LLC, 

Plaintiff, 

-'against-

GANNA FEDOROVA and PETER JONES, . . . 

Defendants. 
---- .. ----------- ·-. -· ------ ·------ . -------- . . ---· ---· .. -X 

I dex No.: 522707/2019 

Recitation, as required by CPLR § 22l9(a), of the papers onsidere:d in the review of 

the defendants' motion. 

~ 
Order to Show Cause and 
Affidavits/Affii'matibns Annexed .......................... .. 
Affirmation in Opposition Papers ........ , .... , ... , ..... . 
Reply to Opposition Papers ................................. . 

Upon the foregoing papers, Defendants, Ganna Fedorova (" s. Fedorova'')and Peter 

Jones ("Mr. Jones"), move (MS# l) for an order pursuant to CPLR §. 212 granting partial 

summary judgment against Plaintiff; S111ilen Realty l55 LLC {"Smil n"} dismissing all of 

Smilen1s causes·ofaction; 

'The landlord, Smilen cqmmenced this action seeking to corr~ ta typographical error1 · in 

tenants, Ms. Fedorova, ancl Mr. j ones' Renewa I Lease, dated A pd! 16 2019 (" RerieWa l Lease"} 

1 Reforming .tlie .. Rcn.ewal Lease tol'etlect monthly ren.t in the amountof $2, i48.76 rid the preferential rent in the 
amount Or$ I ,8(}0.00 instead of the Renev,•al 1.:ease's CU!'l'Cnt monthly rent.of$ I ; 11 .65. 

1 
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fot· 155 Hancock Street, Apt, SA, Brooklyn, New York 11216 ("Apart ent SA''), due to mutual 

n1istake and unilateral mistake and for an award of legal fees2• 

ln support of their 1notion, Ms. Fedorova and Mr. Jones submi ted a copy of the Renewal 

Lease, which was signed by both the tenants and the landlord. The R newal Lease indicated two 

options to renew the lease?. The tenants selected the option that provi ed for a renewal term of 

two (2) years, which would cori.1mence onAugust l, 2019 and tennin teon July 31, 2021, ata 

monthly rent of$ l, 110.65. In addition, the. Renewal Lease specificall stated that it became a 

binding lease renewal when signed by the owner and returned to thet hants. Fmthermore, an 

affidavit executed by Ms. Fedorovawas submitted wherein she State ,among other thirtgs that 

prior to receiVi11g the Renewal Lease, neither she nor Mr.Jones had a y communication with 

Smilen concerning the terms of the Renewal Lease, that nothing in th ··Renewal Lease stood out 

to them as an error and that they were underthe impression that the enewal Lease embodied the 

terms Smilen intended to offer for renewingtheir origiriallease. 

In opposition:, S1nilen submitted the apartmentlease for Apar ment5A, the ter111 of said 

lease was from·Aligust I, 2018 toJuly3 t, 20-l9{"OriginaLLease"). he Original Lease.stated 

among other things that the monthly rent for Ms. F edorova ai1d Mr. J nes shall be $2, 1 17. 00, 

however, they would be charged a preferential rent cif$1,80O.00 fort at terli1. ln addition, 

Smilen submitted a copy ofthe Renewal Lease for Apartment 4A, d edJune l8, 2019 

("Apartmertt4A's Renewal Lease"). Apartment 4A's Renewal Lease . as fora two (2) years, 

with the term commencing on October 1, 201 9 and terminating on S pteli1 her JO, 2021, at a 

monthly rent cff $1 i 1 l O .65; Fi1rtherinore, Strtilen submits the affidav i ofAustin B enscher ("Mr .. 

Bei1scher'1 an .employee of J. Wasser & Co., the. corporate managin agent of Sini\en. Mr. 

1 In an .amount .to be detcrin ined .at tdal, burin no even~ less than $10,000.00 
3 The first option wasfo1• a rene\~al ti::1111 ofonc ( i) year at a monthly retit of $1 ;09 .,8.1 and.toe second option w~~ 
fol' a renewal term of(2) years at a monthly rentcif$l, 110.65. . . .. 

2. 
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his affidavit that around the tiinethe Renewal Lease for Apartment 5 was created, J. Wasser & 

Co. switched their computer software for managing btdldings and as result, the monthly !'erit 

amount for Apartment 4A was mistakenly entel'ed into the informa:tio fol' Apartment 5A, and 

that ori September 9, · 20 I 9, u pori noticing a typographical error in the Renewal Lease; he and 

other representatives of Smilen communicated the error to Ms. Fedor va and Mr. Jones in an 

attemptlo get them to sign a "corrected" renewal lease, however; as fthe execution of Mr. 

BensC:he1"s affidavit on January 11, 2022, the tenants have not signed the "corrected" renewal 

lease. 

On a motion for summaryjudgment_, the moving party must" 1ake a prima facie showing 

ofentitlement tojudgment as a matte!' of law, tendering sufficient evi ence to demonstrate the 

absence ofan:y 1naterial issues of fact" (Xiang Fu He v Troofi Mgt., 1 c., 34 NY3d 167, 175 

[2019], quoting Alvarez v Pro!>pect Hosp., 68 NY2d 32(} [1986]; see !so Winegrad v Nelt' York 

Univ. Med Cir., 64 NY'2d 851 [1985]; Zuckerman v City of New Yor 49NY2d ~57 [1980]). In 

order for the court to grant summaryjudgment it must clearly appear hat no triable issi:1e of fact 

is presented Cw~e Miceli v Pt11,jx Cmp., 84 AD2d 562 [2d Dept 1981] see also Moskowitz v 

Garlock, 23 AD2d 943 pd Dept 1965]). 

It is well settled that ''a written agreement that is complete, cl ar and unambigtious on its 

face must be enforced accotding to the plain meaning of its terins'' ( ,·ee.nfieldR Philles 

Records, 98 NY2d 562, 569 [2002]). The terms of a contracfis unam iguous if the language it 

uses has a definite and precise meaning, unattended by danger of mis onception in the purport of 

the_ qgreeineilt its elf, and concerni rig which_ there is no reasonable -bas s for a d ifferehce of 

opinion (,Ferna,,dez v. Price, 63 AD3d 6 72, 2 75 [2d bept 2009]; see _ ieed v. lnsuranc('. -Co o.f Ni 

Am., 46 NY2d 35 l, 355 (1978]). "The constrqction and_ interpretado ofan unambiguous written 

[* 3]
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contract is an issue of law with in the province of the court, as is the ii q uiry of whether the 

writing is ambiguous in the firstinstance. If the language is free froin ambiguity, its meaning 

may be deter111ined as a 1natter oflaw on the basis of the writing alon without resort to extrinsic 

evidence" (Law Qffs. ofJ Stewart Moore, P.C. v. Trenl, 124 AD3d 6 3 [2d Dept 2015]). 

Procedurally, there is a ''heavy presumption that a deliberate! prepared and executed 

written instrument [manifests} the true intention of the patties" (Bae r Mgt. Corp. v. Acme 

Quilting Co., 46 NY2d21 l, 219 [1978}) and a correspondingly high rder of evidence is 

required to overcome that presumption. (Id., at 219-220). Reformatio should not be "granted for 

the purpose of alleviating a hard or oppressive bargaili'' (Id'.). U n:der 1. ng accepted principles one 

who signs a docu meht is, absent fraud or other wrongfu I act of the ot ·er contracting party; bound 

by its contents (Florence v Me1t:hants Cent. Alarm Co., 51 NY2d 79 , 795 [1980]). An action to 

reform a written·agreement rests upon the theory that the parties cam to an understanding, but.in 

reducing it to writing, through mutual mistake, or through mistake o one side and fraud on the 

other, 0111itted so1he provision agreed upon,otinserted one not agtee upon. The object of such 

an action is to so change the instrument, as written to conform it tot e·. agreement, as made, by 

inserting the provision omitted, or striking out the onejnserted by mt tual mistake. Reformation 

may not be granted upon a probability rior even upon a rnere prepbh :erance of evidence, but 

only upon a certainty of error. A mere claim of mutual mistake does ot establish the fact Where 

there is no evidence suflicienttoraise the issue of mutual mistake, it ecomes evident tlrnt the 

plaintiff at a trial cannot meet the standard ofproofrequired to warra t the equitable relief of 

refonrtation. 

Ultimately; the proponent of reformation based on mutua I• mi t.ake- must demonstrate the 

particulars ofth~ actual ~gree111entirite11ded by the partfos, based 011 he partict\larized allegations 

4 

[* 4]



FILED: KINGS COUNTY CLERK 07/01/2022 01:00 PM INDEX NO. 522707/2019

NYSCEF DOC. NO. 80 RECEIVED NYSCEF: 07/01/2022

5 of 6

ih the complaint ( Chi mart Assoc, v Paul, 66 NY2d 570, 574 [ I 986]; · eorge Backer Mgt. Carp. v 

Acme Qui/ting Co., 46 NY2d 211, 220 [ I 9 7 8]). Here, De fend ants hav met their prim a facie 

burden of showing that there was no mt\tual mistake as based on Ms. ·edorova's affidavit, prior 

to the execution of the Renewal Lease by both the tenants and the Ian lord, there were rio 

negotiations Qr discussions regarding the tenns of the lease \'e11ewal. In opposition, Smileri has 

failed to rebut Ms. Fedorova's allegations and has therefote foiledto stablish any evidence 

tend ii1g to show thatthe Renewal Lease was executed by the parties nder the mistake of fact. 

Additionally, therecord indicates Smilen initially sent Ms. Fedorova nd Mr. Jones the Renewal 

Lease and subsequently countersigned it before sending it back again to the tenants again:. As 

such the ·doctrine oflnut\.ial mistake may riot be invoked by a party to avoid the com;equences of 

its own negligence (Da Silva v. Musso, 53 NY2d 543 [ 1981 ]). 

Here, given that the parties have never reached an oral agree enf as to the terms of the 

Renewal Lease and that the terms of said lease were clear and unani iguous, the tenn:s may be 

determined as a matt el' o flaw· on the basis of the writing alone wi tho 1t resorting to.extrinsic 

evidence. While Defendants were informed ofthe error two moqths i 1to the term the Rei1ewal 

Lease took into effect, and should have on good conscious refonned he terms of the Renewal 

Lease to mirror the terms of the Original Lease, it is undisputed that he error in the drafting of 

the Renewal Lease was solely based on the negligence on the pait of the landlord and not oh the 

part of the tenants. Tims, the doctrine of mutual mistake cannot be in oked to allow for 

reformation. 

Mo1;eover, a bare cfa.ini of unilateral.mistake by plaintift• uns .pported by legally 

sufficient allegations of fraud on the pa1t of defendants, does. not stat a caqse of action for 

reformation (see Backer Mgt. Corp. v Adne Quilli}Jg Co.,46 NY2d · 11, 218-219 [1978]) .. Here, 

5 
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Plaintiff nierely alleged that Defendant concealed knowledge ofa lo er tent in the Renewal 

Lease. Thus, the unilateral mistake of Smite I is not sufficient to invo reformation (Curtis v 

Albee, ltj7 NY 360,365 [1901]). 

Accordingly, after oral argument and a review of the submitt d documents, the Court 

finds that Defendants' motion for summary judgment dismissing Plai tiff's first and second 

causes of action is granted, 

Issues not addressed are either moot or without merit. 

This constitutes the Decision and Order of the Court. 

6 

EN ER 

HO . GRID JOSEPH, J.S.C. 

S n. Ingrid Joseph 
preme CourtJustice 
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