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[* 1]

'SUPREME COURT OF THE STATE OF NEW YORK

NEW YORK COUNTY
PRESENT: HON. SABRINA KRAUS ) . PART 57TR
- Justice
X INDEX NO. - 650145/2022
ROCHEL
LE KATZ, MOTION DATE - 03/03/2022
Plaintiff, '
MOTION SEQ. NO. 001
- V -
FLAT RATE LONG DISTANCE, INC. d/b/a
FLAT RATE MOVING, ADIL EL-KHAYARI,
ERIKA REYES, GILAD ZUKIN, ZARIYAH HARRIS,' DECISI%NO;%‘:IDER ON
And RICARDO MCKENZIE .
Defendant.
X

The following e-filed documents, listed by NYSCEF document number (Motion 001),_2, 3, 4, 56,7, 8,9,
10, 11, 12, 13, 14, and 15 ' :

were read on this motion to/for - PARTIAL MOTION TO DISMISS -

BACKGROUND

Plaintiff commenced this action to recover danﬁages for violatién of the New York State
Human Rights Law (NYSHRL) (Executive Law § 296-[2][a];) claiming diécriminaﬁon in public
accommodation on the basis of religion, percéivédﬁ creed, national origin; New York City Human
Rights Law (NYCHRL) (Administrative Code of Citf of N.Y. § 8-107[4][a]) claifning
discrimination in public accommodation on the basis.of religion, perceived creed, national
origin; Intentional Infliction of Emotional‘ Distress(IIEDj; New York’s Unfair Trade Practices
Act (General Business Law [GBL] §'3‘49;‘Ca'rmack Amgndment, and 49 U.S.C. §14704(é)'
against defendants, Flat Rate Long Distance ~Ihc. d/b/a Flat Rate Mox‘/i‘ng,' Adil El-Athayari,. Erika
Reyes, Gilad Zukin, Zariyah Harris, and Ricardo .McKenZie.

On August 10, 2021, plaintiff hired defendan£ Flat ﬁate Long Distance, Inc d/b/a Flat
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Rate Moving (Flat Rate), o movve her property from New York to .Texae. A delivery window
was originally set between August 18, 2021 - Aaéust 28, 2021, and then set between August
25? 2021 — September 9, 2021. Plaintiff informed the ‘defendants that she 0b§erves the Jewish
High Holy Days of Rosh Hashanah and iafemed Flat Rate that she would be unavailable to
communicate via e-mail or telephone and Woﬁld not be able ;co accept the delivery on
September 7, 2021, or September 8, 2021. Flat Rate reSponded that the delivery window
would end on September 6, 2021.. On_’Septemﬁber 6, 2021, Flat Rate sent plaintiff an email
stating anether change to the delivery winaow that ;A/ould bcs between September 8,2021-
September 9, 2021. On September 8, 2021 an employee from Flat Rate sent plaintiff an
email attempting to deliver plaintiffs 1tems The emall 1nformed plalntlff that if they did not
hear from her as soon as pOSSlbl@, her items wo’uldbe ser_lt*to California, until another driver
returned to Texas It is not clear when fpla.in'tiff’ ] iteme were actually delivered, but they were
delivered damaged On November 4, 2021, plamtlff submltted a claim to Flat Rate for

damages in the amount of $1 595.00.

The summons and complaint were filed on January 10, 2022.

PENDING MOTION
On March 24, 2022, defendants, by cohnse1,~moved pursuant to CPLR § 3211(a)(2) and
CPLR § 3211(a)(7) for dismissal of first four o{ the plainﬁff s causes of action.
On June 2, 2022, the motion was fu’ll-y b'riefedand aubmitted to this court foxj_.determination.'

DISCUSSION

Defendants motion to dtsmtss pursuant to CPLR § 321 1 (a)(2) for lack of subject matter
jurlsdlctlon is denied.

Pursuant to NYSHRL (NY Executlve Law § 297[9)) “[a]ny person claiming to be

aggrieved by an unlawful dlscrlmmatory practice shall have a cause of action in any court of
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appropriate jurisdiction for dama'ge's . and such other remedies as may be appropriate ” The
NYCHRL (NYC Admmrstratrve Code 8 502) s1m11arly prov1des ‘any person clalmmg to be a
person aggrieved by an unlawful dlscrrmmatory pract1ce .an act of d1sfcr1m1natory harassment
or violence ... shall have a. cause of actlon n any court of competent Jurrsdrctron for damages
mcludmg pun1t1ve damages and for mjunctrve relief and such other remedles as may be
approprlate. : |

Defendants assert that plaintiff’ S Characterization of CIaims under NYSHRL and
NYCHRL are preempted by Federal Avratlon Admmrstratlon Authorlzatlon Act (FAAAA)
because the cla1ms ar1se from Flat Rate S rates routes, and serv1ces as a motor carrier. However
“[s]ubject matter jurisdictrOn has been ’deﬁned: as the ‘pow_er to”adJ udge ‘conc_ernmg the general
question involved and is not dependent upon the state of 'fa.cts' whlchmay appear in:a particular
case, arising, or which is claimed to haVe varis.en '-un-der the gen-eral q{léstiéﬁ’* (‘2'] st -Centary
Pharmacy v. Am. Int’l Grp 195 A D. 3d 776 [2nd Dept 2021] [mternal c1tat10ns omltted]) “A
[c]ourt of general Jurrsd1ct10n such as the Supreme Court of the State of New York always has
jurisdiction at least to determme whether it has Jurlsdlctlon” (Jennzags v. New York C zty Counczl
10 M1sc 3d 1073(A) [Sup Ct. 2006]) This- court has ]urrsdlctlon

Defendants motton to dtsmtss pursuant to CPLR §3211 (a) (7) for fallure to state a
“claim for plamttff ’, f rst four causes of actlons is granted

Pursuant to CPLR § 321 1(a)(7) a motron to drsmrss for fallure to state a cause of actlon
the court must accept the facts alleged in the pleadmg as true, accord the pla1nt1ff the beneﬁt of
every possible mference and determme only whether the facts as alleged ﬁt within any
cogmzable legal theory (Bd of Mgrs of 285 Drzggs Ave Condomzmum V. 285 Driggs Ave., LLC
173 A.D.3d 821 822 [2019]) The standard of rev1ew on such a mot1on 1s not whether the party

has artfully drafted the pleadmg, “but whether deemlng the pleadlng to allege whatever can be
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reasonably implied from its statements, a cause of action can be sustained” (Stendig, Inc. v.
Thom Rock Realty Co.,163 A.D.2d 46, 558 N.Y.S.2d 917 [1st Dept. 1990]).

Executive Law § 296(2)(a) deems it unlawful discrimination if a place of pr'lic
accommodation denies accommodation to any »p_ersoﬁ on the "basis of “racf:, creed, 'col(-)r, national
origin, sex, or disability or marital status.” NYSHRL forbids all discrimination againsta -
protected class in places of public accommodétion regardless of the motivation (Executive Law §
290 et seq). Under the NYCHRL, a plaintiff must prove that unlawful discrimination was one of
the motivating factors of the complained of condu;:t N YC Administrative Code, § 8-107).

In this case, the blaintiffs claim against defcndanté must b/e disrﬁissed because, eveﬁ
construing herAalllegations in the ‘light most favorai)le to her, the i)laintiff has failed to plead any
facts that plausibly allege that she was treated Iéss wéll than qther customérs of defendants or
that the delay or damages to her property give rise 10 'an inference of aiscrimination. Nor has

plaintiff pleaded any facts suggesting that any relevant decision maker made religious criticisms

[
5

or comments or thosé: oﬁtside of a protected cléss were t'reéted differently from her. The
plaintiff’s religious status alone, is.insufficient to give rise to a minimél plau§ible inference of
religious discrimination. Specifically, _plaintiff does not allege ihat delay in delivering hér
household items was a result of réligious anirﬁus, or that defendants refus¢d, withheld, or denied
plaintiff a public accommodétion under Executive Law § 29_6(2)(a). Al_though ona métion to
dismiss plaintiffs' allegations are presumed to be true, conclusory allegations are insufﬁcient to
survive a motion to dismiss (Godfrey v. Spano, 13 N:Y.3d 358 [2009]).

Additiqnally, plaintiff fails to état¢ é qlaim»for‘ intention inﬂi(;tion of émotional dis:cress.
To prevail in an action er IIED, a plaintiff mﬁst allégc£ .(i) extreme and outrageous (‘;onduct; (i1)

intent to cause, or disregard of a substantial probability of causing, severe emotional distress; (iii)
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a causal connection between the conduct and injury; andv(iv) severe emotional distress. Liability
has been found only where the conduct has been so 6utrageous in character, and so extreme in
degree, as to go beyond all poss{ble bounds of decency, and to be regarded as atrocious! and
utterly intolerable in a qivilized society (Chanko. v. Americaﬂ Broadcast C ompanies, Inc., 27
N.Y.3d 46, 56 [2016]). “[A] cause of action fof _ihtc;ntionél infliction of emotional distress
should not be entertained where the conduct compvl.a.jned of falls well within the ambit of other
traditional tort liability” (Fisher v. Maloney, 43 N.Y.2d 5__53, 558 [1978]). Here, plaintiff haé not
alleged any actions on the part of defendants that ri‘se. to tﬁe lével of “extreme and outrageous
conduct.”

Under GBL § 349, to state a cause of action under that statutg, a plaintiff “must, Aat the
threshold, charge conduct that is consumer féri'ented.A The:c'onducit néed not be repetitive or
fecurring, but defendant's acts or pra.ctices,rhust' have“arbroad impact on consumers at large; és
opposed to “[p]rivate contract disputes unique to the parties [that] would not fall within the ambit
of [GBL §3497” (New York Univ. v.v ‘Continental Ins. Co., 87‘N._Y.2d 308 [1995], quoting
Oswego Laborers' Local 214 Pension Fund v. Marine Midland Bank, 85 N.Y.2d 20 [1995]).

The factual allegations set forth in the'complaint rfa:il to set forth a viable claim to recover
damages for a violation of GBL §349. Here, the plaintiff does not allege that the defendants
engaged in deceptive business pra;:tices directed at mémi)ers of the public at large that generally
enter contracts for moving services. Rather, the plaintiffs' claim is based upon allegations that
Flat Rate made misleading oral répresentationé rggarding the nature of insurancé coverage
available for plaintiff’s property, 'These‘ allegatiér;s aga.inst'F.lat Rate are unique to plaintiff, and
do not have an impac;t on fhe pﬁblic at .largctl Accdfdinély'; the faptuél allegations set forth in the

complaint are insufficient to show that the defendants _eflgaged in consumer-oriented conduct,
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and do not state a cause of action for violation of GBL §349 (Flax v. Lincoln National Life
Insurance Co., 54 A.D. 3d 992 [2™ Dept.2008]).

CONCLUSION

WHEREFORE, it is hereby

ORDERED that the partial;motion to disfﬂiss is granted for the first, second, third,
and fourth cause of action of the complaint against all defendant_s;- and it is further

ORDERED that defendant is directed to serve an answer to the complaint within 20 days
after service of a copy of this order with notice of entry; and it is further

ORDERED that a copy of fhis order with notice of entry'bve se(rved by the movant upon
the Clerk of ;che General Clerk's Office (60 Centre Street, Roo_n;l 119); and it is further

ORDERED that such service upon the Clerk shallv be made in accordance with the
procedures set forth in the Protocol on Courthouse and County Clerk Procedures for
Electronically Filed Cases (accessible at the “E-Filing” page on the court's website at the address

www.nycourts.gov/supctmanh);]; and it is further

ORDERED that any relief not expressly addressed has nonetheless been considered and
is hereby denied; and it is further

ORDERED that counsel are directed to appear for a virtual preliminary cénferénce on
September 20, 2022, at 2 PM.

ORDERED that this constitutes the decision and order of this court.

6/30/22 L
DATE : SABRINA\US.C.
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