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At an IAS Tem1, Part FRP 3 of the Supreme Court 
of the State of New York, held in and for the 
County of Kings, at the Courthouse, at Civic 

// Center, Brooklyn, New York, on the gh day of 

PRESENT: 
//_ ~ 2022. 

(JJJ-.u fa 
HON. LAWRENCE KNIPEL, 

Justice. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 
THE B ANK OF NEW YORK MELLON FIKIA THE BANK 

N EW YORK, AS T RUSTEE FOR Tl-IE CERTFICATEHOLDERS 

OF CW ALT, INC., ALTERNATIVE LOAN TRUST 2006-

0C3, MORTGAGE PASS-THROUGH CERTIFICATES, 

SERIES 2006-0C3, 

Plaintiff, 

- against -

MS GLOBAL GROUP LLC; f ARKHADJAN USMANOV; 

UNITED STATES OF AMERICA-INTERNAL REVENUE 

SERVICE; BOARD OF MANAGERS OF O CEANA 

Co DOMINIUM No. EIGHT; LEAF FUNDING INC.; 

MORTGAGE ELECTRONIC R EG ISTRATION SYSTEM, 

INC., ACTING SOLELY AS NOMINEE FOR FIRST 

NATIONAL BANK OF ARIZONA; NEW YORK CITY 

P ARKING VIOLATIONS B UREAU; YOLANDA S. 

(REFUSED LAST NAME), 

Defendants. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -X 

The following e-filed papers read herein: 

Notice of Motion/Order to Show Cause/ 
Petition/Cross Motion and 
Affidavits (Affirmations) _ ______ _ 

Opposing Affidavits (Affirmations) ___ _ 

Reply Affidavits (Affirmations) _ ___ _ 

Index No. 502152/12 

NYSCEF Doc Nos. 

170- 172 179-182 

189 191 -202 

207 

Upon the foregoing papers in this action to foreclose a residential mortgage on the 

property at l 05 Oceana Drive, Unit 1D in Brooklyn (Block 8720, Lot 2322) (Property), 
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defendant MS Global Group LLC (MS Global) moves (in motion sequence [mot. seq.] 

five) for an order, pursuant to CPLR222 l (d), grantingit "reargumentofMotion Sequence 

No. 003 and upon reargurnent, granting MS Global's motion for the relief requested in its 

Notice of Motion dated July 5, 2019 ... " (seeNYSCEF Doc Nos. 91 and 170). 

Plaintiff The Bank of New York Mellon (BONY Mellon) Ilk/a The Bank of New 

York (BONY), as trnstee for the Certifrcateholders of CWALT, Inc.,, Alternative Loan 

Tmst 2006-OC3, Mortgage Pass"Through Certificates, Series 2006-OC3 cross-moves (in 

rhot. seq. six) for an order, pursuant to CPLR 3025 {b ), for leave to file a third amended 

complaint. 

.Background. 

Tlte Prior Foreclosure Actions 

1, The 2006 Forec/osureActio11 

On July 21, 2006, BdNY commenced an action to foreclose a $650,000.00 

mortgage encumbering the Property in Kings County Supreme Court captioned Bank of 

New York as Trustee for the Cerlificate Holders CWALT, Inc., Alternative Loan Trust 

2006-OC3 Mortgage Pass Through Certificates, Series 20()6~OC3 v Usmanov, et al., Kings 

Comity index No. 21765/06 (2006 Foreclosure Action}. The complaint in the 2006 

Foreclosure Action alleged that on or about January 5, 2006, defendant Farkhadjan 

Usrnanov (Usmanov or bonower) executed a $650,000.00 note in favor of First National 

Bank of Arizona (FNBA), Which was secured by a mortgage 011 the Property, and that 

2 
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Usmanov did not comply therewith by failing to make the monthly·payment due on April 

l, 2006 (see NYSCEF Doc No. 105). 

By a December 19, 2009 stipulation executed only by BONY1s counsel and the 
. . 

referee, previously appointed by a November 20, 2006 order, BONY voluntarily 

discontinued the 2006 Foreclosure Action without prejudice (NYSCEF Doc No. 106). 

2. The March 2012 ForeclosureAction 

On or aboutMarch I, 2012, more than twoyears after BONY discontinued the 2006 

Foreclosure Action, BONY Mellon commenced a second action to foreclose the same 

1nortgage on the Property captioned The Bank of New York Mellon FKA The Bank ofNew 

York, as Ttusteefor the Certijlcateholders o/CWALT, Inc~, Alternative Loan Trust 2006-

0C3, Mortgage Pass.-Through Certificates, Series 2006-DC3 v Usmanov, et al., Kings 

County index No, 5145/12 (March2012 Foreclosure Action) (see NYSCEF Doc No.107). 

By aSeptember 22, 2015 stipulation filed on October 8, 2015, which was executed 

only by BONY Mellon's counsel,. the March 2012 Foreclosure Action was discontinued 

(see NYSCEF Doc No. 108). 

The Instant Foreclosure Action 

Meanwhile, on July 30, 2012, while the. Match 2012 Foreclosure Action was 

pending, BONY Mellon co1rtinenced this action to foreclose the same mortgage by filing 

a summons, a com plaint verified by counsel and a notice of pendency a,gainst the Property .1 

1 An additional notice of pendency was filed against the Property on .hily 14, 2015, which expired 
011 July 14, 2018. Notably, a third notice of pendency was not filed litlti! November n, 2018. 
BONY filed an amended notice ofpe11dency on May4,; 2019. 

. 3 
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Despite the pendertcy of the March 2012 Foreclosure Action, the complaint incorrectly 

alleged that''there ate no pending proceedings at law or otherwise to collect or enforce said 

note and mortgage" (NYSCEF Doc No. 93, complaint at ,r 16). 

MS Global's Purchase of the Property 

By a July 18, 2018 deed (executed/our days after the July 14, 2015 notice of 

pendency expired), MS Global purchasedthe Property (seeNYBCEF Doc No. 96). 

The J14ay 9, 2019 Order 

On February 5, 2019, BONY moved to add MS Global as a defendant and to amend 

the complaint and the caption, which the court (Dear, J.) granted by a May 9, 2019 otdet 

(see NYSCEF Doc Nos. 60 and 74). Regarding MS Global, the May 9, 2019 ordet 

provided that (l) "upon service oftheSupplemental Summons and Amended Complaint 

upon MS GLOBAL ... defendantshall thereupon have the time prescribed by the CPLR 

to senre and answer or otherwise move so as to challenge the sum1nons and Complaint ot 

any other order entered in this action[,]'' and (2J"the foreclosure sale to be had pursuant to 

a judgment of foreclosure and sale entered herein shall sever and extinguish any rights, title 

and interest ofMS GLOBAL , .. which is subordinate to Plaintiffs mortgage" (NYSCEF 

Doc No. 74 at 3), 

The· Secont!Amended .Complaint 

On May 24, 2019, BONY fil~d a suppl~mental summons and .a second amended 

complaint, which contains substantially the same allegations as the original co111plaint but 

annexes copies of the note and mortgage (NYSCEF Doc No. 76, second amended 

4 
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complaint). Notably, the second amended complaint alleges that '"[t]here has been three 

ptior action[s]to collect or enforce the aforementioned default under the Note or Mortgage 

under Index No. 21765/2006, Index No. 5145-2012, and 10720/2013" (id. at ,i 29 

[e111phasis added]). 

MS Glohal's Underlying Dismissa!Motim1 (Mot, Seq. Three) 

On July 5, 2019, MS Global filed a pre-answer motion to dismiss the second 

an1ended complaint inlieu of an answer and to vacate the court's May 9, 2019 order adding 

it as a defendant to this action. 

MS Global argued that this foreclosure action is batTed by the six-year statute of 

limitations, which began to run as early as June 21, 2006, the date on which plaintiff had 

the right to accelerate under the mortgage based on Usmanov's alleged April l, 2006 

payment default, but no later than July 30; 2012; the date of commencement. MS Global 

argued that plaintiff pteviously accelerated all arhounts due undet the n1ortgage and never 

deaccelerated. MS Global argued that the discontinuance of the March 2012 Foreclosure 

Action should be deemed to be with prejudice, pursuant to CPLR 3217 (c), and that this 

action cannot be maintained under the doctrine of res judicata. Finally, MS Global argued 

that by discontinuii1g the March 2012 Foreclosure Action in 2015, while this action was 

pending, plaintiff impermissibly maintained two actions to foreclose the same mortgage 

without leave of the cour(in violation ofRPAPL 1301 (3). 

MS Global sought to vacate the May 9, 2019 order on. the gr9tmd that .it was·not 

given notice of plaind-frs motion to add it as· a party defendant, a11d·thus1 the court lacked 

5 
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jurisdiction. MS Global also argued that the court lackedjurisdiction becattse it was not 

·served with the supplemental summons and amended complaint in the.form directed by the 

court. MS Global asserted that the May 9, 2019 order exceeded the scope of the relief 

plaintiff sought in the motion and imperrnissibly held that it is bound by all prior 

proceedings in this action. 

BONY Md Ion; in opposition, argued that this action is not time-barred because MS 

Global has not met its b11rden of demonstrating that the mortgage was accelerated, which 

is the event thattriggers the accrual of the six-year statute oft imitations. 

BONY Mellon contended that MS Global failed to establish that the 2006 

Foreclosure Action represented avalid accelerationofthe debt since the assignment ofthe 

mmigage from MERS to BONY was not executed until after the 2006 Action was 

cominenced on July21, 2006. BONY Mellon relied on language in an August 18, 2008 

order issued in the 2006 Foreclosure Action wherein the coutt {Partnow, J.) noted that 

''Assigmnent of mtg to P was signed after action commenced" and argued that the court 

thereby determined that BONY lacked standing at the time of commencement. BONY 

Mellon further argued that the voluntary <liscontinuance of the 2006 Foreclosure Action 

creates a triable issue of fact as to whether the prior acceleration had been rescinded. 

BONY Mellon also argued thatthe discontinuance oftheMarch 2012 Foreclosure Action 

was not an adjudication on the merit$. 

MS G 1 o bal, in reply, argued triat there was no adjudication on the merits· in the 2006 

Fo1~eclosute Action that BONY laclfe~ standing to foreclose. 

6 
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Tlze Court's December 2, 2019 Decisi011 and Order 

By a December 2, 2019 decision and order enteted on Deceinber 6, 2019, the court 

(Dear, J .} denied MS Global' s pre-answer motion to dismiss this foreclosure action as time"'" 

barred on the ground that there is an issue of fact as to whether or not BONY had standing 

to accelerate the debt by commencing the 2006 Foreclosure Action: 

''[a] prior action was filed on 7/21/06, accelerating the debt. 
(The record reflects no acceleration prior to the '06 complaint.} 
The instant action was filed on 7/30/12, sightly more than six 
years later. As such, Defendant met its initial burden of 
showing that the instant action is untimely, The burden then 
;:;hifted tnPlaintiffto demonstrate that the prior action was not 
ari acceleration or any other basis for the instant action fo be 
timely (US. Bank Nat: Ass 'n v Martin, 144 A.D.3d 891 [2d 
Dept 2016]) 

''Plaintiffoffers a variety o:flargelyunavailing arguments. The 
burden is on Plaintifftoshowthatthe plaintiff in the 106action 
failed to comply with pre-acceleration requirements (rather 
than on MS [Global] to demonstrate that the plaintiff complied} 
(see Martin) --," and it has not ... A discontinuance alone is 
insufficient to demonstrate de--:acceleration (Freedom 
Mongage Col'poration v Engel, 163 A. D .3d 631, 633 [2d Dept 
2018] ['the plaintiff's execution of the January 23, 2013, 
stipulation did not, in itself, constitute an affinnative act to 
revoke its· election to accelerate, since, inter alia, the stipulation 
was sile.nt on the issue of the revocation of the election to 
accelerate, and did not otherwise indicate that the plaintiff 
would accept installment payments from thedefendant']). And 
.subsequently sendingtequired pte-suit notices for new actions 
does not constitute evidence ofintent to de""accelerate. 

'"Plaintiff is correct, however, that Judge· Partnow raised a 
question as to the plaintiff's standing in the 2006 action. While 
he did not adjudicate .the issue to conclusion, thfs-.creates .an 
issue of/act whefherthe '06 action was an acceleration (The 
I:,urdert will be on P la inti ff to . denionstrate the 1 ack of standing 
I see, Martin] and the Court looks fonvard to seeing what 

7 
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evidence Plaintiff will be able to locate.)" (see NYSCEF Doc 
No. 163 [emphasis added]). 

The court also held that"[ w ]hile·the second discontinuance of the 2012 Foreclosure 

Action] was by notice, it does not appear to have been for the purpose of harassment and 

thus was not With prejudice." (id.). In addition, the court noted that plaintiffs claims 

against MS Global, which did not exist until MS Global owned the Property in 2018, likely 

relate back to plaintiffs assertion of its claims against USinahov in 2012: 

"The Court also notes that Plaintiffasserted its claims against 
Usmanov in 2012 (which ... might or might not have been 
timely). The claim against MS [Global] did not exist until 
2018. Having sued the correct person in 2012, the claim would 
likely relate back against his successor-in-interest ( especia1ly 
if it took with knowledge of the litigation). Even if Plaintiff 
were not able to add or substitute MS [Global], it could have 
completed this action in its absence and; if successful, the 
purchaser at auction could have started a re--foteclosute (or a 
strict foreclosure)'' (id. at 3). 

Regarding MS Global's argument that the May 9, 2019 order should be vacated 

because the court exceeded the scope of the relief plaintiff sought in the motion and 

irnpermissibly held thatMS Global is bound by all prior _proceedings~ the court held that: 

''Nat fully addressed by the parties is the fact that the expiration 
of the [July 14, 2015] notice of pendency eliminates 
'constructive .notice' of this action - but actual knowledge 
thereof would also have led MS to take subject to this litigation. 
MS has not offered any evidence- and the circumstances ( deed 
right after expiration of NOP, title report almost certainly 
having been i::un while NOP was. in force, etcj suggest that 
there likely was knowledge of this action)' (id. [emphasis 
added]). . . 

8 

[* 8]



FILED: KINGS COUNTY CLERK 07/11/2022 03:23 PM INDEX NO. 502152/2012

NYSCEF DOC. NO. 215 RECEIVED NYSCEF: 07/11/2022

9 of 18

The court also rejected MS Global's argument thatvacatur ofthe May 9, 2019 order was 

warranted on the ground that MS Global was not given notice of plaintiffs motion to add 

i1 as a party. The court held that "[a]s Plaintiff was sceldng leave to sue a non,..party (rather 

than seeking relief against the party - it Gould have ·started a separate action without leave 

of Comi), the lack of notice of that 1notion to MS is trnt fatal" (id). 

Finally, the court ruled that the supplemental summons and amended complaint 

served upon MS Global were "substantially identiGal to those appended to [BONY 

Mellon's] moving papers and, thus, Plaintiff complied with the prior order" and "Plaintiff 

did not actively prosecute multiple actions" and explicitly noted that "the co~pending [201'2 

Foreclosure action] was never prosecuted at all" (id.). 

MS Global's Instant Motion to Reargue 

On Jaimary 17, 2020, MS Global filed the instant motion for leave to reargue its 

dismissal rrtotion. MS Global.submits an attorney affirmation asserting that this is the third 

residential foreclosure action commenced to enforce the same note and mortgage. and 

describes both the 2006 Foreclosure Action and the March 20l2 Foreclosure Action. 

Defense counsel describes Judge Dear's December 2, 2019 decision and order and 

references its accompanying meinorandum of law for ''those matter of law or fact which 

MS Global respectfully submits the Court overlooked or misapprehended in determining 

Motion Sequence No. 3" (see NYSCEF Doc No. 171 at 6). 

MS GI a bal contends that the court. "erred" by excttsing BONY Mell on' s . failure to 

fhrnish Ms .Global, a no11.:.party 1 with notice of its underlying motion tel arnend the 

9 
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complaint to add itas a defendant because "[t]hefailure to serve noticeofamotion renders 

the Court without jurisdiction to grant the relief sought" (NYSCEF Doc No. l73 at 4). 

MS Global also argues, without citing any controlling legal authority, that the 

"Court misapprehended the law ancl/or facts in holding that whether MS Global had actual 

k11owledge of this litigation was a question of fact ... i, because "even purchasers with 

actual knowledge of a litigation are not bound thereby if they acquire theirinterestafterthe 

expiration ofa notice of pendency"(NYSCEF Doc No. 173 at 1 and 20.:21). 

MS Global contends, at length, that the court "erred'' by failing to vacate the May 

9, 2019 order joining it as a defenda11t because the court lacked jurisdiction to do so. MS 

Global argues that the court erred by "reasoning that '[h ]avin:g sued the correct person 

[Usn1anov] in 2012, the claim would likely relate back against his successor-in-'-interest 

[MS Globalr" (id. at 11-18). MS Global asserts that "it was error for the Court to raise 

this argument sua sponte." MS Global thus argues that "the Comt correctly determined 

that MS Global met its initial burden of showing that the action is untimely" but "since 

Plaintiff failed to demonstrate the applicability of the relation-back doctrine; it was error 

for the Court to deny MS Global 's motion to dismiss this action on those grounds" (id at 

12). .MS Global now argues, without submitting any evidentiary support, that it is not 

united in interest with Usmanov because: (1) they have different defenses; (2) they do not 

stand and fall together; and (3) BONY Mellon was. not mistaken about MS Global's 

identity. 

10 
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Finally, MS Global argues tha:t "the Court committed an error of law :in finding a. 

question offact ... ;, regarding acceleration ofthe2006 Foreclosure Action based on Jtidge 

Partnow's observatio.n that there wer~ standing .issues .. in the ·2006 F·oreclosure Action. 

First, MS Global argu~s that lJ.smanov, the bo1Tower~ fail~d to assert st.anding ii.s.. an 

affirmative defense in the 2006 Foreclosure action, and thus,· the defense is waived and 

'•[ w ]here the affirmative defense of standing has heei1 waived 'it [is] inappropriate for the 

court to raise thataft,irmative ·defense.,s:z.,a sponte. '" MS Global .further argues. that ''since 

thete via:s no final dete.rmin~tion on the merits r¢garding the plaintiffs standing to 

cornmenc.e the 2006 Foreclosure Action, this Court was not bound under th¢ doctrine of 

collateral estoppel to conclude that a question of fact existed as to standing.P Finaily, MS 

Global cpntenqs· that "Blaintiff failed to offer evidence in admissible fdrm· raisinK a 

question of fact regarding Plahitiff's .lack of standing to commence the 2006 Action;' 

because it inereiy raised Jttdge Partnow's finding that there wete standing issues iri the 

·2006 Foreclo~ur~ Acti.o.n. 

BONY Mello,t 's· Opposition a,,t{ Cross. Ml)tion 

BONY Mellon, in opposition, submits a memorandum or law arguing that the.court 

properly granted its motion toaddMSGlobalas a party defendant, pur:Stianttci CPLR 1003, 

and ass.erts that nothing in CPLR 1003 requires notice to the. ·proposed new·· defend~rt.t 

BONY Mellon not.e$ .that all parties,.were served with notice of its i.notion, and not the party 

sought to be added, which is consistent with the requirements of CPLR 2i03 (e\ which 

explicitly provides that only paiiies ·who have app.ea1;ed need be served with papers. 
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Regarding the relation-back dqctrine; BONY Mellon argues that the coutt "did not 

over 1 ook or rn isapptehend any 1 aw or fact in reaching'' the cone 1 usion that the claim against 

MS Global did not exist until 2018 (when MS Global took title to the Property) and that 

·'[h]aving sued the correctperson in 2012,the claim would likely related back against his 

successor"'in-interest (especially if it took with knowledge of the litigation)." BONY 

Mellon asserts that it "could not have named MS Global prior to it taking its interest in the 

property" and 1'MS Global wants this Court to hold the limitations period expired before 

the claim accrued.'' 

BONY Mellon also cross-moved for an mder, pursuant to CPLR 3025, for leave to 

amend the complaint. BONY Mellon submits a proposed third amended complaint, argues 

that leave to amend should be freely given and that MS Global cannot claim prejudice or 

surprise by the amendment because there has b1;en no discovery. BONY Mellon explains 

that the proposed <:Lmendment inerely seeks to add a new claim to foreclose the mortgage 

based on the borrower's: violation of the "due on sale" clause. BONY Mellon argues that 

evenifthe statute oflimitations to foreclosethe mortgage based on the bonower' s payment 

default is expired, the s_ame statute of limitations does not apply to a claim based on a 

violation ofthe "dttc on sale" clause. 

MS Global's Opposition to the Ctoss Motion 

MS Global, inopposition to the cross motion, argues that the proposed amendment 

is palpably insufficient a1id devoid of nierit. It argues that since the ntqrtgage loan has 

already been accelerated, BONY .Mellon cannot reaccelerate the loan on the basis of 

12 
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anothetalleged default. MS Global contends that enforcement ofa "'due on trans for" clause 

must be exercised before the entire debt has become due and prior to the mortgage being 

accelerated in 2006 or subsequently in 2012. MS Global further argues that BONY 

Mell011' s cross motion to amend should be denied due to plaintiff sinexcusable delay. 

BONY Mellon's Reply 

BONY Mellon, in reply, contends that MS Global has not met its burden of 

demonstrating that the proposed amendment is palpably insufficient or patently devoid of 

merit. BONY Mellon contends that since the court has not yet detennined that the loan 

was validly accelerated, it can assert all of the various ways that the loan was allegedly 

accelerated. BONY Mel Ion also argues that mere lateness is not a barrier to an amendment, 

especially in the absence of any prejudice. 

Discussion 

(]) 

"A motion for leave to reargue shall be based upon matters of fact or law allegedly 

overlooked or misapprehended by the court in determining the prior motion but shall not 

include any matters of fact not offered oh the prior motion" (CPLR 2221 [ dJ [21). "While 

the determination to gi-ant leave to reatgue a motion lies within the sound discretion of the 

court, a motion for leave to reargue is not designed to provide an unsuccessful party with 

sl).cce$sive opportunities to reargue· issues previously decided, or to present arguments 

ditl'erentfrom those originally presented" (Ahmedv Pannone, 116 AD3d 802,. 805 [2014]; 

13 
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see also Salcedo v Demon Trucking, Int., 146 AD3d 839, 840 [2017]; Haque v Daddatio, 

84 AD3d 940, 942 [2011]; Matiiwv v Rella, 79 AD3d 979, 980 [201 0]). 

Here; MS Global has failed to demonstrate how the court {Dear, J.) overlooked or 

misapprehended either matters of fact orlawwhen it issued theDecember2, 2019·decision 

and order denyit1g MS Global 's pre-answer motion to dismiss the complaint as time-barred 

and to v.:rcate the May 9, 2019 order adding it as a defendant to this action after it was 

deeded the Property in 2018, 

While MS Global contends thatthe com1 erred in holding that it was not entitledto 

notice of BONY Mellon's motion for leave to add itas a defendant, MS Global reiterates 

the very salhe arguments it previously made before Judge Deai' ii1 its underlying motion. 

The court correctly held that "[a]s Plaintiff was seeking leave to sue a non-party ... the 

lack of notice of that motion to MS [Global] is not fatal." Nothing in CPLR 1003 orCPLR 

302.5 requires that a nonparty sought to be added to the action pe provided with notice 

before the pleading is amended andtheparty is joined lntheaction(seeSeige1'sNew York 

Practice § t 3 8 ["notice need not be given tothe person sought to be added ... "]). 

Similarly unavailing is MS Global's assertion that "[r]eargument is warranted 

because this Court misapprehendedthelaw and/or facts in holding that whether MS Global 

had actual knowledge of this litigation was a question of fact which precluded dismissal of 

the action .on statute oJ limitations grounds. '1 Justice Dear c01rectly noted that, at the very 

least, there is a question of fact re gar di ilg MS G Iqbal's kt1m:v I edge of this litigation When 

it took title to the Property on July 18; 2018; a merefour days aft et the notice of pei1dency 

14 

[* 14]



FILED: KINGS COUNTY CLERK 07/11/2022 03:23 PM INDEX NO. 502152/2012

NYSCEF DOC. NO. 215 RECEIVED NYSCEF: 07/11/2022

15 of 18

expired on July 14, 20 I 8. ''[A] purchaser of real property is bound by the consequences of 

a lawsuit of which he has actual knowledge" (Da Silvav Musso, 76 NY2d 436,439 [1990J; 

see also DeMaio v Capozello) 124AD3d 823, 824 [2015]). 

Finally, MS Global has failed to establish that the court erred in finding a question 

of fact regarding the acceleration of the.debt in2006 based on Judge Partnow's observation 

that there were issues of fact regarding plaintiffs standing in the 2006 Foreclbsure Action. 

Essentially, MS Global claims, without any authority. that the court erred because it could 

not find issues offact that were not specifically raised in BONY Mellon's opposition 

papers, Once again, MS Global merely restates the very same arguments that it made in 

support of its underlying dismissal motion without advancing any new arguments or 

demonstrating how the court was incon-ect. Consequently, while leave to reargue is 

granted, MS Global has failed to identify any grounds to grant its underlying motion to 

disiniss the complaint and vacate the May 9) 2019 order, and thus, this court adheres to 

Judge Dear's December 2) 2019 decision and order. 

(2) 

A party may amend its pleading by setting forth additioiial or subseqtient 

transactions or occunenccs, atany time by leave of the court or by s_tipulation of the parties 

(see CPLR 3 025 [bJ; Cullen v Torsiello, 156 AD3d 680, 681 [20171). "Leave shall be 

freely given upon such terms as may bejusf'(CPLR 3025 [bl; see also Cullen,. 156 AD3d 

at 6 8 l). As a general rule, "a court hearing a motion for .I eave to am end will not examine 

··the medts of the proj:)o~ed amendment'' (Ricca v· Valenti, ~4 AD3c:l 647~ 648 [2005]). A 
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court has broad discretion to grant a motioi1 to amend the pleadings ... when there is no 
. . 

actual prejudice or sHrprise to the opposing party (see KimsoApartments, LLC v Gandhi, 

24 NY3d 403; 411 [2014]; Murray v City of New York, 43 NY2d 400, 405 [1977],. reai•g 

dis111issed 45 NY2d 966 [1978J; Cullen, 156 AD3d at 68l). Finally, a rnotion to amend 

nrnst be accompanied by the proppsed amended or supplemental pleading clearly showing 
. . 

the changes or additions made to the pleading (CPLR 3025 [b]; Drice v Queens County 

District Attorney, 136 AD3d 665 [2016]; Codrington v Wendell Terrac:e Owners Corp., 

118 AD3 d 844, 845-846 [2014 ]}. 

Here, BONY Mellon has properly submitted a proposed third amended summons 

and complaint with a redlined version reflecting the additional factual allegations. The 

propose.ct third amended complaint contains the following new allegations: 

"the terms of the mortgage provide: (l) that the whole of said 
principal sum and interest shall become due at the option ofthe 
Mortgagee after default in payment of any installment of 
principal or ofinterest; (2) that upon any defaultthe Mortgagor 
will pay to the Mortgagee any sums paid for taxes, charges, 

. . 

assessments, and insurance premiums upon said mortgaged 
premises; (3) that in case of sale under foreclosure, the 
premises. may be sold in one parcel" (NYSCEF Doc No. 181, 
proposed third amended complaint at ,r 19), 

The third proposed amended complaint further alleges that: 

"Usmanov, his succe.ssors, assigns and/or ·transferees, have 
failed to comply with the terms and conditions of said 
mortgage by transforring and selling all or·part of the property 
with the consent Plaintiff. To wit the loan is in defaultbi;:ca.use· 
the. property· 1'.efere11¢ed ,above was. sold or fransferted to: (i) 
West Fork Capifol Equities, LLC by referee's deed dated April 
6_, 2016; and (ii) MS Global Group LLC by indenture dated 
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July 18, 2018, without prior Written permission of Plaintiff' 
(id. at 121 ). 

Pursuant to the federal Garn-St. Germain Depository Institutions Act, a "due~on­

sale clause" ''means a contractprovision which authorizes a lender, at its option, to declare 

due and payable sums secured by the lender's security instrument if all or ai1y part of the 

property; ot an interest therein, securing thereal prop-erty loan is sold or transferred without 

the lender's prior written consent" (12 USC § J 701}-3 [a] [l ]; see also Dupuis v Yorkville 

Federal Sav. andLoan Ass 'n, 589 F Supp 820, 822 [SD NY 1984]). "Notwithstanding any 

provision of the constitution or laws (including the judicial decisions) of any State to the 

conttary; alender may, subjectto subsection (c}, enter into or enforce a contract containing 

a due-on-sale clausewith respectto a realproperty loan" (12 USC § 170 lj~3 [b] [] ]). With 

1 imited exceptions, ''due""on,..sale practices of Federal savings associations and other lenders 

shall be governed exclusively by the OCC's regulations, in preemption of and without 

regard to any limitations imposed by state law on either their inc:lusion or exercise" (12 

CFR§ 191 .5 [a]). 

Here, the proposed amendment states a cause of action under the mortgage loan's 

due-on sale clause. C011trn1y to MS Global' s c9ntention, since there are questions of fact 

regarding BONY Me11on's standing, whether acceleration was proper and whether the 

statute of limitations has expired, this cause of action is not a clear "reacceleration." 

Additj on ally, al terria tive, theories o faccelera ti on can be alleged in separate ca uses of action 

in a pleading, Fttrther; the court • does not exatnirie. the I egal su ffici ency or merits of this 

cause of action as pleaded, because MS Global has f~iled to establish that the mnertded 
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pleading's insufficiency or lack of merit is clear and free from doubt (see Lucido v 

Mancuso, 49 AD3d 220, 2299 [2008] ["[t]he legal sufficiency or merits of a proposed 

amendment to a pleading will not be examined unless the insufficiency or lack of merit is 

clear and free from doubt"]; see also Carter v Nouveau Industries, Inc., 187 AD3d 702, 

704 (2020]). Absent a showing of prejudice or surprise by MS Global, leave to amend is 

granted. Accordingly, it is hereby 

ORDERED that MS Global's motion for leave to reargue (mot. seq. five) is granted 

and, upon reargument, the court adheres to Judge Dear's December 2, 2019 decision and 

order; and it is further 

ORDERED that BONY Mellon's cross motion (mot. seq. six) for leave to file a 

third amended complaint is granted and BONY Mellon shall serve its third amended 

complaint (in the same form annexed to its cross motion) upon all parties within 30 days 

of service of this decision and order with notice of entry thereof. 

This constitutes the decision and order of the court. 
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HON. LAWRENCE K 
ADMINISTRATIVE JUN,!,~~l 
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