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PRESENT: 

HON. LAWRENCE KNJPEL, 
Justice. 

---. - .-- .-------------------- .-----------. --------. -- . --------- .X 
BNH M!LFLLC, 

Plaintiff, 

-against-

MILFORD ST. PROPERTIES,LLC, 

BRIEN MINGO, 

ABRAHAM SLOCHOWSKY, 

MICHAEL SLOCHOWSKY; et al., 

Defendants . 
. ---- ·. ---------------. --------------------------. --------------X· 

The followinge-filed papersread herein: 

Notice of Motion, Supporting·Affirrnation 
with Exhibits Ani1exed 

At an IAS Term; Commercial Part 6 of the 
Supreme Court of the State of New York., 
held in and for the Coui1ty of Kings, at the 
Courthouse, at 360 Aclams Street, Brooklyn, 
New York, on the 14111 day of July, 2022. 

DECISION AND ORDER 

Index No. 505821/14 

Mot. Seg. No. 19· 

NYSECFDoc. No.: 

-------------- 478-493 
496-501 
S0J-504 

Affirmation ill Opposition with Exhibits Annexed ____ _ 
Reply Affinnation with Exhibit Annexed _______ _ 

In this action to fared ose a mortgage on commercial real property located· at 17 7 and 

179-J 81 Milford Street in Brooklyn, New York(the·''property"), plaintiffBNH MilfLLC 

("plaintiff') moves (in Seq. No. 19) to restore this action to active status, and, upon 

restoration, for an order, pursuant to CPLR 3124, compelling defendants Milford 

St. Properties, LLC, Abrahain Slochowsky, .and Michael Siochowsky to comply with 

''Plaintiffs First Notice for Discovery· and Inspection," dated June I 1 20:Z l (the "D&I"), 

and, in the evemt of the aforeinentioned defei1dants' failure to comply, for an order, 

pursu-ant to CPLR 3 i26 (3), striking their answer and entering a default judginent against 
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them, Defendants Milford St. Properties, LLC and Michael Slochowsky (collectively, 

'~defendants'') object. 

Background 

On June 24, 2014, plaintiff commenced this action against the defendants, among 

others, to foreclose on the consolidated note and·mortgage which, prior to the inception of 

this action~ had .been held by nonparty Capital One, N .A. (00Cap.ital One'·') and which, at the 

inception of this .action, were held by plaintiff 4s. the final ~ssigi1ee. After iss_ue had be.en 

joined, plaintiff moved,. inter alia, for su:mmary judginent on the complaint as against 

defendants and to strike their jofo.t answer, as well as fot-an order ·of reference. In an order, 

dated May 9,._ 2017~ the Court (Vaughan_~ .J.) granted, -among .other things, th~ 

aforementioned branches -of plaintiffs motion (the "May 9th order"). Thereafter; plaintiff 

moved for ajudgment of foreclosure and sale, as well as to confinn the i'eferee • s: report. In 

an order and judgment of foreclosure and sale, dated .December 20, 2018 (the 

-~'Decernber2dth··order"), the Court (Vaughan, J..), inter alia,•gran:ted plairi_tiff's 1notion and 

directed the sale ofthc._property. Dete:ndants sepan1tely appealed both the May 9th order 

and the Oecembet 20 th order to th€: Second Judicial Department. While defendants' 

appeals- (as subsequently consolidated into a single appeal) were pending,. a foreclo.sure 

auction for the. property was held, with the winning bidder having been selected by · th~ 

referee. Before the auction sale could close~ ea ch s i cle (i, e. , de fen dants-appell ants and 

plaintiff-respondent in the consolidated appeal) moved before the· Appellate· Division '"to 

;stay the closing anchransfor of tide vr-frhrespect to the subject premises." By decision and 

order, dated May 23., 2019,.the Second Judicial Department, as relevant herein, denie_d both 

parties' respective requests fora stay of the sale pending resolution of the appeal (see BNH 
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Mil/, LLC v Milford St Prop., LLC, 2019 NY Slip Op 71062 [U]). Thereafter, the property 

was conveyed to a third party by a referee;s deed. With the sale of the underlying property 

having been consummated, this action was administratively marked off on September 25, 

2019. 

Approxilhately l ½ years later, on March24, 2021, the Second JudicialDepmtment 

issued its decision on the merits of the consolidated appeal of the two orders. More 

particularly, the Second Judicial Department reversed the December 20°1 order (i.e., the 

judgment of foreclosure and sale) and modified the May 9th order (i.e., the ord·er of 

reference), in each instance without regard to thesufficiency of defendants' opposition, on 

the harrow ground that plaintiff had failed to demonstrate prima facie, by way of Capital 

One's records (and subject to a proper foundation for their admissibility), that defendants 

defaulted in payment under the consolidated note and mortgage (see BNH Mil/, LLC v 

Milford St. Props., LLC; I 92 AD3d 960). 

Foil owing remand, plaintiff served its D&I on defendants ( as well as on codefendant 

Abraham Slochowsh."Y, even though the latter had not participt,1ted in the consolidated 

appeal in any capacity). When defendants failed to respond, plaintiff moved (in Seq. 

No. l7}to compel their response to its D&I, whereas defendants cross-moved (in Seq. 

No. 18)·foran extension of their time to respondto plaintiff's motion. By short-form order, 

dated October 13, 2021, the Court (Knipel, J;) denied both plaintiffs motion and 

defendants' cross m otimi, in· each instance, uwith pennission to renew Upon prope(papers 

that include specific demancl to restore this case to acdve status.'' On November 16, 2021, 

plaintiff renewed its motion to compel defendants to respond· to its D&I and.for ancillary 

relief: As relevant herein, plaintiff's motion; as renewed, includes a 1:specifig deriland to 
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restore this case to active·status'' and is supported by two separate ''good faith:' demands 

on defendants to respond to rts D&I. Plaintiffs. motion, as renewed, was fully subrnitted 

on February 23,. 2022, with the Court re.serving d~cision. 

Disc ussio rt 

As a threshold matter, plaintiff fa entitled to the restoratfon of this action to active 

statusfollowingthe SecondJudicial Department's remand. As:noted, the Sec;¢.nd Judicial 

Department, in .reversing. and modifying·the Dec.ember·.20th order and theM&y:9th order, 

respectively, remanded for this Court's det~rmination (on the basis ofnon-conclusory, 
. . 

factual, and adinissibf.e. evidence) the·. dfacrete and narrow issue'. of defendants··' alie;ged 

default under the corisolidated note and ·mortgage .. 

Turning to the. merits, plaintiff is en.titled; pursuant to CPLR 3124, to have 

defendants respond to plaintiffs D&I, with a. caveat that each defendant ''may not be 

compeUed to produce or' sandicmed for failing to produce. information that does· not exist 

or is not in [ such ·defendant's] po·ssession or control'' (Cap Rents Supplyr LLC v Durante, 

167 AD3 d. 700., 702 [2d Dept 2018]). Defendarits' contentions to the contrary hp.ve been 

considered and found to be unavailing. Of note, defendants' subsequently contmehced 

·.ac.tion a,gainst, a,mong o.thers, pla.intitn1j,;d its fomier co.u.nsel to vacate.th.e foreclosure sale 

and for monetary relief was dismissed I:LS against them by order,. dated February 16, 2022 

{Wade, L) (see Milford St. Properties, LLC and Michael Slochowsky v l}NH Milf, LLC; et 

al.; Index No. 5 i7326/21 [Sup Ct,l<ings CcnJnty ]) . 

Conclusion 

Acccirdingly;. it is 

4 

[* 4]



FILED: KINGS COUNTY CLERK 07/18/2022 02:31 PM INDEX NO. 505821/2014

NYSCEF DOC. NO. 506 RECEIVED NYSCEF: 07/18/2022

5 of 5

ORDERED that plaintiffs motion (in Seq. No. 19) is granted to the extent that this 

action is restored to active status and, uponrestoration, defendants Milford St. Properties, 

LLC and Michael Slochowsky are each directed to respond to "Plaintiff's First Notice for 

Discovery and Inspectiori," dated Jurte 1, 2021, with each such defendant's response being 

due (unless otherwise agreed to by the parties) within 45 days after electronic service of 

this decision and order with notice of entry on defendants' counsel by plaintiff's counsel; 

and further subject (in the event of an untime1y and/or incomplete response py either 

defendant) to plaintiffs separate motion for an order precluding admissibility at trial of 

any of defendants' evidence disputing the existence of a payment default under the 

consolidated note and mortgage; and it is further 

0 R.DERED that plain tiffs counsel is. directed to electronically serve a copy of this 

decision and order with notice of entry on defendants' counsel and to electronically file 

an affidavit of service thereof with the Kings County Clerk. 

This constitutes the decision and otdet of the Court. 
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HON. LAWRENCEKNIPEL 
ADMINISTRATIVE JUDGE 
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