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Atan JAS. Term, Part 83. of the Sup1·eme Court of 
tile State of New York,. held in and for th~ County 
of K1ngs, at .the Courlhouse; at Civic Center., 
Bl'ooklyn, New York 011 the 14th day July 2022. 

PRES ENT: HON. INGRID JOSEPH, J.S.C. 
SUPREME COURTOFTHE STATE OF NEW YORK 
COUNTY OFKINGS 
- - - -· - - ~ - - - - - ·- - - - - - - ·- - - - - - - - - - -· - - - - - - - -·., -X. 
MOHAMAD l3UDHNA~ 

Plaintift: 
- against -

IMRAN MOHAMMED, MONDELEZ 
GLOBAL, LLC and MONDELEZ 
INTERNATIONAL~ INC., 

Defendants. 

--------~--~---------------------~------X 
The following e-filed papers considered herein: 

Notice 9fiv1otion/C1:oss Motion/Affidavif/Affirmation in Support 
Exhibits Annexed .............................................. ,; ......................... ". 

Opposition: .................. ·.•·· ......... ; .................. ·., ......... ,.: .. , ....... ,; ... ;.,•.••· .... , .. 

Reply .................................. , ............... , ........................................... ,. 
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In this matter: plaintiff; Mohamad Budhna ("plaintiff')), moves (Motion Seq. 4) 

I 
pursuant to CPLR ·s 3212 for pa'rtfal summary judgment on the fasue .of liability 

dismissing lhe First and Second Affirmative Defenses asserted by defendant, Imran 

Mohammed (referred to interchangeably ,ts ''defendant" or ''defendant Mohammed"). 

Defendantsl Mondelez Global, LLC :and MoridelezJntetnation~li Ino. (''Mondelez").cross. 

move {Motion Seq. S}for an order pursuant.to Se,ction 2022I"ofthe Vniform.Civii Rules, 

vacati~g plaintiff's note of issue and striking. the• instant matter frmn the· trial· calendar, or~. 

in.the alternative; sev~ring all of p1:;iintiff's claims agi;iinst Moridelez pursuant t<fCPLR §, 
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603. 

Plaintiff coinm,enced this action by the filing. of a .Summons- and Verified 

Cotnplaini on Novenibe1· 15. 2019,: to recover damages for the inJuties. he all~gedly 

sustained on Febnta1:y 14, 2.019., when the motor v~hfole 'drhren :by defe11da11t Mcihaip.med 

struck the pa.sst!nger side. of plaintiffs vehicl¢. On· Jurie 7, 202], plaintiff rn~:ved ·by 

:not~ce of motion ~o amend the verified ·coinplaint to ad.d 'the Mo11,delez .. defendants. This 

court granted sµch relief by otd'er·.dated.September 17,,2021. In'-the interim~ plaintiftfiled 

the note of issuer on Au~ust 13, 202 l, representing t~at ~11 discovery was co.mplete, then 
_j • 

~ffectuated :serv.ice -of the. Sµrnmons ·an.4 Amended. V edfied Compla,int ·upon th~ 
,,. 

' 1 ·NJbndelez defertd~1t-s on or abo~t September 2.9_, 2021. PJ'aihtiff filed ·th~'. jnstatit motion 

ob October I 2:, -~021,. the- Mondelez defendants interposed their Answer ·,on October 27, 
,c.; 

2021, then cross moved for the aforementioned relief on Novc:inb.i::r 1:9,. 2021. 

'In.support ·of tbe motion •. Plaintiff.argue~ that he Js entitled to s~njunary jlidgrnent 

as a matter of lafy; dismissing defepdanf Moharµmed':s First Affitmative· Defons·e.; 

aliegi~ plaintffrs culpable· conduct caused or ·contributed' to the· a:cciclent; and Second 

Affirmative Defense,_ for failure to utilize· a seatbelt-. .Platntiff alleges that def~ndant 

Mohamni~d; after he :¢x1te~. a· parking space, struck the stiuck 'the plaintifFs veQicle, 
' 

Which wa$ stopped at a redUght, PJairttiff amiexed-transcripts of the deposition testirr101iy 

given by hitn and ·defendant Mohammed to support these assertions. Plaintfffalso points . . 

out that detendant Mohammed's answer is stricken pur$uant to an order dated Mc1rch 12; 

2021. 

2 
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-Summary judgment.is a dra~c remedy-and shquld.be-.granted ortly wheJ'.l it is clear" 
. ' 

that no ~iable issues of faot ex,ist (A"lv,a1:ei v Prospect ]f o-spitaJ,. 68- NY2d 320 [19.8:6.J). 
' 

The moving party. bears the-burden ofshowing its prhna facie ·entitiement to summary· 

jucigtne~t as a.matter of law by p_resea:ting·evideoce :in a,dmiss'ible fpnn demonstrating the. 

absence- pf-any material ·-i~su.e of fact ( Giuffeida v Citibank Cprp~, 100 N.Y2d 72 [20P3l 
' 

Wh.eil. a·pri1na f~cie :sho\.\1ng h~s been 1rtade, the-burqen sh.ifrs. to·1he opposing patty to 

produce sufficient evidentiary proof .to es~blish the existence of:- rnaterial °factual ·issues 

(A lva;-ez, 68 NY2d ·ai-324;. Z~ckerman:-v City of New York, 4.9 NY1d ~-~7 [1'980).) 

In this case;~. the court find$ tha,t the plai.rttiff l_1a$ establi~lie4, pr-ima. facie, th~t. 
• ,f' 

~.ef~pdartt M~b~mmed was th.e ~ore. proxfrnate c~use of the- ~1:1-bject accident a,nd plaintiff 

was free from n~gligence.. At. his deposition, plaintiff stated that he· -first .saw the 
. ' . . 

defendants' vehicle exiting-a.parking s.pace·afterplain.tiff ~rune.to a 'stop at the red light 

(Plaintiffs depo~ition, p ... 7-~. J..,ine l§). Plaintiff fu11h~r testHie~ that he: w_as w~ring a 
~ 

s.e~tbel~ when the ·a:ccid~nt ocoun:ed (Plaintiff'~ _deposition; p, 35 - 36,. Line 18), 

Defendant M·oh~ed,, d~ina his· deposition~ foiled .to raise- a .material. issue: of :fact 

regarding plaintiffs_ all~ged culp.abl~ conduct, -or contributory negligence, and failure to 

wear a -~eatbelt. fn. fu:c~, defen~pt Mohammed. c:orroborate~ pb1h1tiffs avennents hy 

answering· •i11 the affir~i:ltive when ask~d ~hethet pfaintifrs vehicle was stopped at a rnd 

ligl1_t when, he ·first sa~- plaintiffs .vehicle. Defenda11t Mohammed aiso. stated that -th_e 

. 1 . 

s~cond time he saw -plaintiff's vehicl~ was· -shnul~aneou$ -wjth the. impact. Thus,. 

defendant's. owr1 test.imony at the very l.e49t, impl'icate.s: Sections 1.162 :an<l l I 43 qf the 

.3 
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Vehicle Traffic Law, which set forth the mks for starling a parked vehicle and entering a 
. ' . 

vehicle upon a roadway. Furth.er, the defendant's answer i's stricken by court ordet. 

The court wi!J now ad<;lr~ss the Moildelez defendants.' cross motion to vacate the 

note of issue1 or, alternatively,. to sever plaintiff's claims. The comt. notes that vicarious 

liability of the Mondelez .defendants is in issue, since defen<laf1t Mohammed testified 

during his deposition that he was working in the c_ourse of his ernployment when the. 

accident occurred. Since there wili necessarify be common factual aild legal issues 

involved, and the interests o(judicial economy and consistency of verdicts will be served, 

the court finds that severance is inappropriate in this act.ion (Zili v City of New· Yotk, W.5 

AD3d 949 [2d Dept 20'13}). 

Pursuant to the Unifonn Rules for'Trial Courts {22 NYCRR) § 202.2ij .a note of 

issue must be accompanied by a certificate of readinessj which must state1 among otner 

things, that there are 110 outstantling requests for discov'ery ~nd the. case is ready for trial. 

(see 22 NYCRR § 202.21 [a], [bJ; Fian;kh v. Forest Hills Hosp., 107 ADld 66~, 669 [2'd 

Dept20l3J). Plaintiffs certificate of readiness provid'es that all pleadings were served 

and ·discovery was complete. As previously explained, plaint1ff obtained leave of court to 

ainend his Verified Comp1aint and c).dd the Mondel~z defendants .as parties after filing the 

note. of isst1e. Consequently, the cotui finds that the representatjohs- . made itl the 

certificate· of-readiness are .incorrect, as all discoveey is not ·complete and the matter is not 

ready for-trial. 

Accordin$ly;it is hereby 

.4 
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ORDERED. that plaintiff's motion (Motion Seq. 4) for partial summary judgment, 

dismissing the.First and Second Affi.nnative Defenses of de(endan( Imran Moh_ammed~ is 

granted, and itis_ further 

ORDERED, .that the cross motion (Motion Seq. 5) of defendants Mondelez Global, 

LLC and Mondelez Jntemational, Inc. js granted to the extent that plaintiff's note ofissue, 

filed on August 13, 2021, is herebyvacated, and it is furthei;-

ORDERED, that the clerk shall place this matter on ttw Compliance Conference 

Calendar. 

This eonstitutes: the decision and oeder of the court. 

ENTER 
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