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P R ES EN T : Larry D. Martin, J.S.C. 
~~~---~N~-M~•---~--~-~-~~----M------~---w-~-----------------------. . . . . 

PERMASTEELISA NORTl-l AK,-JERICA CORP., 

Plainttf/; 

-against--· 

JDS CONSTRUCTION GROUP LLC, 9 DEKALBDWNER 

LLC,JAROS,BAU!v1 & BOLLES CONSULTING 

ENGINEERS, LLP' and BANK OF THE OZARKS, 

De_fendantJ'. 
-•--------------M~• ---~-----~-~-----------------------------------

At an IAS Tenn, Part IO of the Supreni.e 
Court of the Stnte of New York, held in 
ai1d fut the CtHmty of Kings, at the 
Courthouse. nl 360 Adams Street. 
Bro~n1 ~/-v York, on rhc ?-. 'Ji ~ay of 
_ ____.,.,,rj,.....,w.Vf··-- ---~· 2022. 

No. 502680/18 

DEC[SfON & ORDER 
Molion Sequence No. 00 l 

This dispute arises out of precqnstrnction negotiations bciwecn Defendant JDS 

Construction Group LLC's ("JDS") a11d Plaintiff Pcrmaswcl isa North America Corp. 

(''Permasteelisa'') in the development of 9 DeKalb Avc11uc. a 1nixcd commercial a1icl resideiltial 

building (the "Ptoject"), The partie•s begm1 negotiating JDS' 1'etcntion of Pennasteelisa as a 

contractor; however, they were unable to agtee on terms, Plaintiff subsequently filed a mechanic's 

lien against the Project for $1,939,148.00 (the "Lien")ancl con1mcnccd this suit to foreclose on the 

Lien with claims sounding in breach of contrnct, quantum merui t, unjust enrichment, and account 

stated. See Complaint, ECF No. 1. 1 

JDS and 9 DeKalb Owner LLC{collectively, "Defendants"), n<)\V move pursuant to CPLR 

§ 3212, for ·summary judgment di:stnis:sing the Cmi1plai11t and g1·:mti11g their corniterclaiin that 

Piaintiff willfully exaggci·ated the Lien in violation of Lien Law § 39: Said counterclaim seeks 

I. Perm a steel is_a d is_con ti nued the a9tion against De fcndant Jilr.o$, i3 o.pm & Bo I le~ Co nsu I ting I{ng ineers, _l.;L fl with 
pr~judice. SeeDiscont1nuance, ECF No. 8. 
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$1,939,148.00in damages, plus $127,984.00 in Lien discharge bond premiums paid to date. See 

Notice of Mot., ECFNo. 27. 

STANDARD OF REVIE\V 

011 a111otion for summary judgn1en:t, the proponent ·'must make a prima facie showing; 

of entitlement to judginent as a matter oflaw, tendering slifficienl evidence to eliniinate-any 

material issues of fact from the case." Winegrad v. New York Univ. lvle!d. ('Ir., 64 NY2d 851, 

852 (1985). Because summmy judgment is a drastic remedy, in reviewing Lhe motion, the facts 

must be viewed in the light most favorable to the non-movant. A!Pare:: v_ Pmspect Ho.1p., 68 

NY2d320i 324 (1986}; Ottiz v. Varsity I1old;ngs, LLC, 18 NY3d 335. 339 (201 lJ. The movant's 

failure to make a ptiina facie showing of entitlement requires denial, regardless of the sutlfoiency 

of the opposing papers. Vega v. Restani Const,·. Cmp., 18 NY3d 499, 503 (2012). However; 

where the movant has made the requisite showing, the burden shifts to the opposant, who mnst 

produce sufficient evidence to establish material issues of facl to st1rvive dismissal. Alvarez, 

s,upra at 324. 

DISCUSSION 

Plaintiff's first claitn for foreclosure of the Lie11 is asserted against both Defendants, 

while its remaining four daii'ns sounding in breach of conttact, quantum ri1eruit, unjust 

enrichment, and account stated are asse1ted against JDS alone. Defendants cotmter that 

Plaintiffwillfully exaggerated the Lie11. 

I. Breach ofContrnct 

New York cdurts operate wtth a "strong presm11pt1on against iinding u binding and 

enforcea:ble obligation•i where an agreement co11tains open terins, cnlls for !uture approval, a:nd 

expressly anticipates future ptepatation and executioi1 of c011trr1cr docu111e11ls. Cai'l'rWn v. So/eh 

Bone h Ltd. , · 2 06 AD 2d 4 50; 4.5 0 (2d Dept l 994).. In that event, th~ Seco11d Deintrhn en t cohsidei's 
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it merely an agreement to agree. 410 BPR C017J; v. Chme!ecki Asset Aigmt., Inc., 51 AD3d 715 

(2d Dept2008). Moreover, "if the parties to ail agreement do not intend it to be binding upon them 

until it isredticed to writing and signed by both of them, they are not bound and may not be held . . 

liable until it has been written out and signed." 223 Sail,, LLC l'. 2 23 J 5rh Si., LLC, 161 AD3d 

716, 717{2d Dept20l8). See also Gen. ObL LawS-703 {NewYork's "Statute ofFrnuds''). 

Here, Plaintiffat'gucs in O\iposition to Defendants' motion that they had ntadc a "handshake 

deal'; entitling it to $1,939,148? Plaintiff concedes that there was no v\Titten contract for·it to serve 

as the "curtain wall'' contractor for the Project/ and that neither party intended to enter into any 

contract until its potential terms wete11egotiated, teduced to tvriting and signed. Plaintiff's claims 

are metely buttressed by 011e set of meeting minutes and a few agendas. 1101te of which indicate a 

contract was entered i11to (Aff. Victor Rivera, Esq., ECF No. 56). Accordingly, Plaintiffs 

proffered evidence appears consistent with Defendants' Letter or Award ("L()A "\ which states 

that neither party would be bound "unless and until the parties actually e~ecute [a] Subcontract." 

See LOA, ECF No. 43. These admissions and testimony show that there \Vas never a contract 

between the parties and the purponed "handshake deal" was n1erc!y to ~1llempt to negotiate 

acceptable terms. Thus, Plaintiffs breach of contract.cannot sta11d. 

Il. Quasi-Contract Claims 

The elements ofa cause of action soundit1g i1t quantum mcruit an: ( l) performance of 

services in good faith, (2) acceptance of services by the person t<) whom they are rendered, 

2 See Defa.' Statement of Undisputed Facts (''SUF"), iril 12-31, ECF No. 18; PL 's ll1::8p. to SU F, ~jtl 6--13, ECF No. 
15. . 
3 Cmtairiwall is the non-stl'uctunil, outei· covering ofa buildii1g, and docs not cl1rry any struciurnl load from' the 
building other than its own ,veight. The ii1vcntion<:il'ci.lrtainwall teclmology, shifting away f'rom tri1ditional masonry 
extedor wall which. support most or all of the. load of the e1itire buildii1g, was 11 vital dc,1dopment hi the fields of 
engineering arid. architecture resu 1 ting iii the a.bi Ii !y to create high perforh1 ~nee, energy e f!k ie1it · fa~nde sysfo1n s idea 1 
for largi si.:yscrapers. · · · · 
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(3) expectation of compensation therefor, mtd (4) reasonable value of the, services rendered, 

Evans-Freke v. ShmVcase Contr. Corp:, 85 AD3d 961, 962 (2d Dept 2011). 

Here, there is no evideitce that Defendants either expressly consented to, or otherwise 

assumed, an obligation to pay the plaintiffand it appears thai Plaintiff did rlot perform much 

of the iternized services. and/or work. Plaintiff's witnesses admitted in depositions that, e.g., 

the visual mock-:,-up and die drawings were not complete or provided to JDS; that the 

performance mock-up and materials and fabrication for the perfort'ntmcc mock-up had not 

been started; that sample :mbmittals provided to JDS wererejected; and that Plaintiffhad yet 

to obtaii1 insura11ce fur the Project Tht.1s, Plaintiff has not shchvn that Defendants accepted 

setvicesand has failed to show that its itemization is thcrcasonab!c value ofservices rendeted. 

Likewise, to recover for unjust enriclm1ent, a plaintiff must show that ( 1) the defendant 

was enriched, (2) atthe plaintiffls,expense, and (3) that it is againstcquiiy and good conscienceto 

permit the defendant to retain what is sought to be recovered. 1V Park Associate,)'. /i1c. v. E1ie,•esl 

Nat; Ins: Co., 113 AD3d 38, 45 (2d Dept 2013). This ;•is not a,i appri)priaLe remedy for recovery 

of the expenses of a failed negotiation." See Challerjee Fund Mgi L. P. 1i. Dimensional .Media 

As.socs. ,260 AD2d 159 {1st Dept 1999); Metal Claddh1g, Inc. \!. Btussey, 159 A D2d 958 ( 4th Dept 

1990). Here, given that nothing became of the parties' negotialions, i( ha}; hard to argue that 

Defendants were enriched or that itis against equity apd good conscience to permit Defenclants to 

retain what is sought to berecovered, because, on the evidence:bcfo1·e this Court, it does not appear 

that Defei1dants retained anythiilg. Instead, both parties negotiated in good foi th and failed to reach 

a deal. 

III. Act<,unt Stated 

As to Plairitiff's claim for an .ae;cqunt stated, an "accoimt sta.ted as~urnes. the. existe1ice of 

some i nd~btedness between the parties, or an express agrcem en t to treat the s rut(!mcn t as an account 
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stated, It cannot be used to create liability where none otherwise exists.'' Ai. Paladino, Inc, v. J. 

Lucchese & Son Contracting Corp., 247 AD2d 515, 5 I 6 (2d Dept l 998). As set forth in II., his 

riot clear on what basis Dcfertdai1ts are indebted to PlaintifC 

IV. TheLien 

Lien Lmv § 39 provides that where a mechanic's "licrior has \Vil!flilly exaggerated the 

amount for which he claims a lien as stated in his notice of lieri.,; his !ici1 shall be declared to be 

void" and that "]n]o such Jienor shall have a right to file any mh;:r or i'urth,:r lien fr1r 1he same 

claim." ln ai1appropriatccase, theownerorcontractor subject to a willfully exaggerated is entitled 

to damages including the "any premium for a bond gi-Ve11 to obtain the dischatgc of the lien," Lien 

Law§ 39-a. 

Here, Plaintiffs subl'nissiori of payment requisitions to JDS that: \Vci"e based upon the 

schedule of amounts payable pursuant to a mere pi'oposed coutrnct. Pl.· s Resp. to S UF, ~~ 22~49, 

ECFNo, 55. Plaintiffs notice of lien includes $118,000 for insurance that Defendants allege, and 

that Plaintiff's witness aven-ed, was not procured. But the ''fact that a lien may contain improper 

charges does not; in and of itself, establish that a plaintiff willfully exaggerated a lien_;, Minelli 

Collst. Co~, Inc. v. ArbenCorp., 1 AD3d 580; 581 (2d Dept 2003). Because Lien Laws 39-ais 

"penal in nature," it "is strictly co11strued in favor of the party against \thorn Lhc pe1ialty is smight." 

Exec. Towers at Lido, LLC v, Metro Const. Servs., Inc., 303 AD2d 545, 545~A6 (2d Dept 2003}. 

Thus, the issue ofwillft1! exaggeration.oflie:n is inappropriate for.summary disposition. 

CONCLUSION 

Defendants' i'no tion .is granted to the extent of disc hm'.gi ng .the Li en and d isi11i ssing all of 

Pia1ntiffs' ciaims except those sounding hi quantu111 11ieruir; which i.J.laims.arc referred to a Referee 

of this Court for c9knilatibh. 
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Summaiy judgment is denied, withoutprejudice;_withrcspecl toDefendants' counterclaim 

for $1,939,148.00 in damages that Plaintiff willfully exaggerated the Lien in violation of Lien Law 

§ 39, and Defendants' claims for $127,984.00 in Lien disc_harge bond prcliliun1s paid to date. See 

Notice of Mot., ECF No. 27. 

Dated: --;rJ~ 1---:b ,2022 
Biookl~_i New York 

_,,,- /\ ·-·r <:~~~,),/ --.. 
~~---+:::J.-,--.--,\_L_ ~----
Hon. Larry D. Martin 
Supreme Court of the State of New York 

HON. LARRY I\WUIN 
JUSTICE OF THE SU""!M! C0tJM 
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